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Court of Appeals of the District of Golumbi* 


No. 4082. 

Mildred M. Hazard et al., Appellants, 

vs. 

Harry A. Blessing et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 40990. 

Mildred M. Hazard, Agnes L. White, L. Stewart Barr, Isabel 
Stuart, Ernest H. Daniel, Trustee; Lena C. Hege, Genoa 
Nordlinger, Mary E. Flanagan, and Harriet R. Davis, Plaintiffs, 

vs. 

Harry A. Blessing, Cuno H. Rudolph, Com.; James F. Oyster, 
Com., and Charles Keller, Com., Defendants. 

United States of America, 

District of Columbia, 88: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Original Bill for Injunction . 

Filed February 17, 1923. * ; 

In the Supreme Court of the District of Columbia. 

Equity. No. 40990. 

Mildred M. Hazard, Agnes L. White, L. Stewart Barr, Isabel 
Stuart, Ernest R. Daniel, Trustee; Lena C. Hege. Genon 
Nordlinger, Mary E. Flanagan, and Harriet R. Davis, rlaintiffs, 

vs. 

Harry A. Blessing, Cuno H. Rudolph, Com.; James F. Oyster, 
Com., and Charles Keller, Com., Defendants. 

Plaintiffs state as follows: 

1. Plaintiffs, each and all, are citizens of the United States and 
residents of the District of Columbia, and bring this suit in their 
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own right, and in behalf of all others similarly situated who may join 
herein and assume their respective shares of the costs and expenses 
of prosecuting and maintaining the suit. 

2. Defendants, each and all, are citizens of the United States and 
residents of the District of Columbia, and are sued respectively as 
follows: Defendant, Blessing, in his own right, and defendants, 
Rudolph, Oyster and Keller, as the Commissioners of the said Dis¬ 
trict. 

3. Plaintiffs are respectively the owners of the lands and premises 
situate, lying and being in squares numbered 2535, 2554, 2o55 and 

2556 as of the northwestern section of the City of Washington, 

2 (although all in that part of the District of Columbia lying 
outside of the Cities of Washington and Georgetown as 

originally constituted), and known and described as hereinafter set 
forth after their several respective names: plaintiff Hazard of lot 26, 
square 2535 improved bv No. 2022 Columbia Road, the Wyoming 
Apartment House, so-called, containing, to-w T it, ninety-nine (99) 
apartments; plaintiff White of lot 25, square 2535, improved by No. 
2006 Columbia Road, the Oakland Apartment House, so-called, con¬ 
taining, to-wit, twenty-five (25) apartments; plaintiff Barr of a 
moiety of lot 14, square 2554, improved by the apartment house No. 
1870 Wyoming Avenue, at the southeast corner of said Avenue and 
19th Street and containing, to-wit, twenty-eight (28) apartments; 
plaintiff Stuart of lot 57, square 2554, improved by the dwelling- 
house No. 1875 California Street; plaintiff Hege of lot 52, square 
2555, improved by the dwelling-house No. 1855, Vernon Street; 
plaintiff Nordlinger of lot 805, square 2556, improved by the 
dwelling-house No. 1933 Nineteenth Street; plaintiff, Daniel, 
Trustee, of lot 60, square 2554, improved by the dwelling-house No. 
2111 19th Street ; plaintiff Flanagan, of lot 59, square 2554, improved 
by the dwelling-house No. 2109 19th Street; and plaintiff Davis, of 
lot 20, square 2556, improved by the dwelling-house No. 1931 Nine¬ 
teenth Street, and also of lot 804 in said square, contiguous to said 
lot 20 and abutting on Vernon Street. Each of the said dwelling- 
houses is, and from a time long preceding the month of October, 
1922, continuously has been, the private residence and home of its 
owner as above appearing, and each of the said apartment 

3 houses is, and so has been, occupied by numerous tenants 
maintaining their residences and homes therein. 

4. By Act of Congress of August 27, 1888 (25 Stats. L. 451), en¬ 
titled “An Act to regulate the subdivision of land within the District 
of Columbia,” (prior to the date whereof there was in the District of 
Columbia no law requiring or permitting the record of plats of sub¬ 
divisions of land lying outside of the Cities of Washington and 
Georgetown), the Commissioners of the District of Columbia were 
authorized and directed to make and publish such general orders as 
might be necessary to regulate the platting and subdividing of all 
lands and grounds in the District of Columbia, and it was enacted 
and provided that no such plat or subdivision should be admitted 
to record in the office of the Surveyor of said District without an 
order to that effect endorsed thereon by the said Commissioners, and 


that no futre subdivision of land in the said District without the 
limits of the said Cities should be recorded in the Surveyor's office 
of the said District unless made in conformity with the general plan 
of the City of Washington. 

5. By Act of Congress of March 2, 1893 (27 Stats. L. 531), com¬ 
monly called the “Highway-Extension Act,” and entitled “An Act 
to provide a permanent system of highways in that part of the Dis¬ 
trict of Columbia lying outside of the cities,” (Meaning the cities 
of Washington ana Georgetown), it was, among other things not 
inconsistent therewith, enacted and provided as follows: that the 
Commissioners of the District of Columbia be, and they were, author* 
ized and directed to prepare in sections a plan for the extension of 

a permanent system of highways over all that portion of said 

4 District not included within the limits of the said Cities, the 

said system to be made as nearly in conformity with the plan 

of the City of Washington as the said Commissioners might deem 
advisable and practicable; that in making the plans for the said 
system the said Commissioners should adopt and conform to any 
then existing subdivisions made in compliance with the act of Con¬ 
gress of August 27, 1888, aforesaid, regulating the subdivision of 
land within the said District ; that a copy of the map of the said 
system duly certified by the said Commissioners should be delivered 
to a supervisory commission composed of the Secretary of War, the 
Secretary of the Interior and the Chief of Engineers for the time 
being, who should make such alterations thereof as they might deem 
advisable or cause to be made a new map in the place of the one 
submitted to them; that when such supervisory commission, or a 
majority thereof, should have come to a final determination in the 
matter, they should approve in writing the map which they should 
adopt and deliver it to the said Commissioners; that the same should 
at once be filed and recorded in the office of the Surveyor of the said 
District, and that after any such map should have been so recorded 
no further subdivision of any land included therein should be ad¬ 
mitted to record in the office of the said Surveyor of said District, 
or in the office of the recorder of deeds thereof, unless the same 
should be first approved by the said Commissioners and be in con¬ 
formity to such map. 

6. Material and presently applicable provisions of the said acts of 
Congress of August 27, 1888, and March 2, 1893, as amended June 

28, 1898, were reenacted as sections 1601 to 1604 of the 

5 Code of Law for the District of Columbia now in force in the 

said District. 

7. At the date of the passage of the said highway-extension act, 
and in that portion of the District of Columbia lying outside of the 
original limits of the City of Washington, by subdivisions made in 
compliance with the act of Congress of August 27, 1888, aforesaid. 
19th Street, Northwest, of the said City, had been extended and 
opened beyond Florida Avenue in a west-of-northerly direction as 
far as, to-wit, Columbia Road; U Street, Northwest, by the name of 
Vernon Street, similarly had been extended and opened westerly 
from 18th Street to the line of 19tli Street as so extended and opened. 
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and Connecticut Avenue and Columbia Road had been similarly 
extended and opened in a general northerly and northeasterly direc¬ 
tion, beyond Florida Avenue to and beyond the line of said 19th 
Street as so extended and opened. Within and between the lines 
of the said avenues and streets, namely, Florida Avenue on the 
southerly side, 19th Street extended on the easterly side, and Con¬ 
necticut Avenue and Columbia Road on the westerly and northerly 
sides, was a tract of land of, to-wit, fourteen (14) acres, then known 
as “Oak Lawn,” in which there were but three existing subdivisions 
made under the said act of August 27, 1888, namely, lot 7 in the 
northern part, recorded December 28, 1889, in county book No. 7, 
plat 60, of the records of the Surveyor of the District of Columbia, 
and now designated as lot 817; lot 8, in the northern part, recorded 
January 7, 1890, in said county book, plat 61, re-subdivided into 
lots 16 to 22, both inclusive, as recorded January 27, 1890, in said 
county book, plat 65, and now comprising and constituting 

6 lots and the parts of lots designated as 9, 10, 28, 821, 27, 
807, 808, 809 and 810; and the tract comprising all of the 

lower part of the said, to wit—fourteen (14) acres subdivided for 
one Dean, as recorded February 29, 1892, in county book No. 8, 
plat 75, of the records aforesaid, now known as the “Dean Tract,” 
and designated as lots A, 818 and 819, properly all square 2534. A 
map showing the said subdivisions, as existing at the time of the 
passage of the said “Highway-Extension Act,” prepared and certified 
by the Surveyor of the District of Columbia, is filed herewith, marked 
“Exhibit No. 1”, and hereby made part hereof. 

8. Under and in accordance with the provisions of the said 
“Highway-Extension Act”, as amended by the subsequent act of 
Congress of June 28th, 1898 (30 Stats. L. 519), the Commissioners 
of the District of Columbia caused to be prepared and completed 
on September 21, 1898, a plat book of Section 1 of said proposed 
highway-extension system, showing that portion of the District lying 
north of Florida Avenue and between North Capitol Street and Rock 
Creek Park, and submitted the same to the supervisory commission¬ 
ers provided by the said “Highway-Extension Act”, who duly ap¬ 
proved the same, and it was thereupon by direction of the Commis¬ 
sioners of the District of Columbia, on February 11, 1899, duly 
placed of record in the office of the Surveyor of the District of Co¬ 
lumbia. In this plat book, on map No. 2, as part of the proposed 
highway-extension system, through the tract “Oak Lawn” aforesaid, 
was projected the continuation of the lines of extension of U or Ver¬ 
non Street aforesaid westwardly from 19th Street to Columbia 

7 Road, south of the aforesaid existing subdivisions of lots 7 
and 8, square 2535, and north of the aforesaid existing sub¬ 
division of said “Dean Tract”, the south line of said Vernon Street 
as so projected being almost exactly coincidental with the north line 
of the said “Dean Tract” subdivision. Copies of said map and of 
the title pages of said plat book, certified by the Surveyor of the 
District of Columbia and showing the approval of the Commissioners 
of the District of Columbia and their order for placing it on record, 
as well as the approval of the supervisory commissioners aforesaid, 



an filed herewith, marked “Exhibit No. 2”, and hereby made piti 
hereof. 

9. The map aforesaid showing the division of the sasi tract known 
as “Oak Lawn’ 1 by the projected Vernon Street, as above set forth, 
was from February 11,1899, and is now of record in the office of the 
Surveyor of the District of Columbia, and was so of record on Feb¬ 
ruary 23, 1905; on which latter date the only changes in the sub¬ 
division of said tract were those made by the widening of 19th Street 
and Connecticut Avenue and the extension of Wyoming Avenue. A 
map or plat prepared and certified by the Surveyor of the District of 
Columbia and showing the only subdivisions in this parcel on the 
aforesaid date is filed herewith, marked “Exhibit No. 3,” and hereby 
made part hereof. 

10. On the said date, February 23,1905, by act of Congress, some¬ 
times known as “Public, 89” (23 Stats. L. Part 1, 737), and entitled 
“An Act to designate parcels of land in the District of Columbia for 
the purposes of assessment and taxation and for other purposes,” 

it was, among other things not inconsistent therewith, enacted 

8 and provided as follows: That for the purpose of facilitating 
the assessment and taxation of real property in the territory 

within the limits of the District of Columbia lying outside of the 
City of Washington, the following system of designating the several 
subdivisions, blocks, lots and parcels of land be, and was, prescribed, 
namely, that the Commissioners of the said District were authorized 
and directed to cause to be given numbers to all of the said blocks or 
squares, lots or parcels of land, as the same had been formed by the 
said high-way extension plan then of record as aforesaid, and existing 
subdivisions, and to place the numbers so given upon the said high¬ 
way-extension plan, provided, that in all cases where two or more 
blocks or parts of contiguous existing subdivisions should be sur¬ 
rounded as a group by existing streets or roads, or by proposed streets 
of the said highway-extension plan, such group should be numbered 
as a block or square upon the recorded plats of the said highway- 
extension plan; that the said Commission-s should cause to be pre¬ 
pared a series of volumes of plats, embracing all the land in said 
District outside the City of Washington, to show at all times the 
separate parcels of land created by subdivisions, or any otherwise, 
each with its distinctive number, the said books to be kept in the 
office of the said Surveyor of the District of Columbia, and to be num¬ 
bered according to the first and last page numbers of each volume, 
the pages being numbered continuously, and indefinitely rising in 
numbers as new books are opened to record changes in the outlines 
of parcels from any cause; that for the purpose of keeping said books 
constantly current and up to date the said Commissioners 

9 should cause an employee of the said Surveyor’s office to make 
daily transcripts of all officially recorded instruments and pro¬ 
ceedings by which boundaries are changed, a copy thereof to be fur¬ 
nished by the said Surveyor to the Assessor of the District of Colum¬ 
bia, from which a duplicate set of taxation and assessment plat books 
should be maintained by the Assessor, provided that the current series 
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of taxation and assessment plat books in the said Surveyor’s office 
should be the standard books of reference for the purposes of assess¬ 
ment and taxation by all departments of the government of the Dis¬ 
trict of Columbia, and that the designation so given to each block, 
or square, lot or parcel of land, as prescribed, and appearing on the 
records of the Assessor at any time any assessment or tax should be 
levied for which such property might become subject to sale should 
be a complete and official designation for the purpose of the collection 
of taxes or assessments of any kind, and good and sufficient descrip¬ 
tions in any advertisements of such property for sale for delinquent 
taxes or assessments. 

11. In pursuance of the aforesaid direction of law and in ac¬ 
cordance with the plan thereby prescribed for the numbering and 
designation of parcels of land outside of the limits of the cities of 
Washington and Georgetown, to conform to the Highway-Extension 
System, the Commissioners of the District of Columbia caused to be 
prepared and filed for record in the office of the Surveyor of the Dis¬ 
trict of Columbia four (4) plat books showing the existing subdi¬ 
visions and the subdivisions proposed by the highway-extension plan 
and the numbers given to the squares included within the 

10 boundaries of existing or proposed streets, all as provided by 
the acts of Congress aforesaid; and said plat books so filed are 

described and certified as being made under the provisions of the 
act of Congress of February 23,1905, aforesaid; and at the same time, 
and further in pursuance of said direction of law and in accordance 
with said prescribed plan, the said Commissioners caused a duplicate 
set of said plat books to be prepared and filed for record in the office 
of the Assessor of the District of Columbia, all on October 31, 1906. 
As is shown by said original and duplicate plat books of record in 

each of the offices of the Survevor and the Assessor of the District of 

__ */ 

Columbia, the said Commissioners adopted and followed in the mak¬ 
ing of said record books the system prescribed by the said act of Feb¬ 
ruary 23, 1905, of designating as a square, by independent number, 
each and every parcel of land within the lines of streets, whether such 
parcel was then actually subdivided by existing streets or whether the 
same was contemplated to be subdivided by the extension of streets 
proposed by the highway plan, frequently assigning to parcels 
through which contemplated streets were projected by the highway 
plan, but then unopened, two, three and even more square numbers, 
all to conform to the system of so r .umbering in accordance with 
the highway-extension plan prescribed by the said act, in Volume 2, 
at page 65, of these original and duplicate plat books so caused to be 
prepared by the Commissioners of the District of Columbia for record 
in the offices of the Surveyor and of the Assessor of the District of 
Columbia, and now of record in each of said offices, appears the tract 
of land before mentioned, “Oak Lawn,” with the lines of 

11 Vernon Street projected through it, and with the square num¬ 
ber 2535 assigned to and placed upon the part north of the 

proposed extension of Vernon Street, and the square number 2534 
assigned to and placed upon the part south of the proposed extension 
of Vernon Street, in accordance with said system of numbering pro- 
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scribed by law, as aforesaid; and neither the Assesses of the District 
of Columbia, nor the Surveyor of the District of Columbia, nor the 
Commissioners* of the District of Columbia, have any power or an* 
thority to change or alter the designations of square numbers onoe 
made in accordance with said prescribed plan and system. Copies 
of said map and of the title pages of said plat book, Volume 2, cer¬ 
tified by the Surveyor of the District of Columbia, and showing the 
certificate of designation of said square numbers by the Assessor, ap¬ 
proved by the Commissioners of the District of Columbia and ordered 
of record by them, and the certificate of the Surveyor of the District 
of Columbia that they were so placed of record on the respective 
plats, are filed herewith, marked “Exhibit No. 4,” and hereby made 
part hereof. 

12. By Act of Congress of March 1, 1920 (41 Stats. L. 500), 
commonly called the “Zoning Act/’ and entitled “An Act to regu¬ 
late the height, area and use of buildings in the District of Columbia 
and to create a Zoning Commission, and for other purposes/’ it was 
enacted and provided, among other things not inconsistent there¬ 
with, as follows: that to protect the public health, secure the public 
safety, and to protect property in the District of Columbia, there be, 
and was, created a Zoning Commission, consisting of the Commis¬ 
sioners of the District of Columbia, the officer in charge 

12 of public buildings and grounds of the District of Columbia 
and the Superintendent of the United States Capitol Build¬ 
ing and Grounds; that after public hearing after notice of the time 
and place thereof published for not less than ten consecutive days in a 
newspaper or newspapers of general circulation printed and pub¬ 
lished in the said District, the said Commission should divide the 
District of Columbia into certain districts, to be known respectively 
as height, area and use districts, and adopt regulations specifying 
the height and area of buildings thereafter to be erected or altered 
therein and the purposes for which buildings and premises therein 
may be used; that the said Commission should be, and was, author¬ 
ized and empowered to make such orders and adopt such regulations 
not inconsistent with law as might be necessary to accomplish the 
purposes and carry into effect the provisions of the said act, pro¬ 
vided, that no order or regulation so adopted should require any 
change in the plans, construction or designated use of any build¬ 
ing for which a permit should have been issued or plans for which 
should be on file with the inspector of buildings of the District of 
Columbia at the time of promulgation of such orders or regulations, 
or a permit for the erection of which should be issued within thirty 
days thereafter, and the construction of which building in either 
of such cases should have been diligently prosecuted within a time 
and to an extent prescribed; that maps of the districts established 
by said Commission and copies of all orders and regulations as to 
the height and area of building to be erected therein and as to the 

uses to which such buildings may be lawfully devoted, and 

13 copies of all other official orders and regulations of the Com¬ 
mission, should be filed in the office of the Engineer Commis¬ 
sioner of the District of Columbia; that it should be unlawful to 
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use or permit the use of any building or premises or part thereof 
hereafter created, erected, changed or converted wholly or pertly in 
its use or structure until a certificate of occupancy should fee issued 
by authority of said Zoning Commission; that the Commissioners 
of the District of Columbia should enforce the provisions of the said 
act and the orders and regulations adopted by the said Zoning Com¬ 
mission under the authority of said act, provided, that nothing con¬ 
tained in the act should be construed to limit the authority of the 
Commissioners of the District of Columbia to make municipal reg¬ 
ulations as theretofore, provided that they were not inconsistent 
with the provisions of the act and the orders and regulations made 
thereunder; and that in interpreting and applying the provisions of 
said act and of the orders and regulations made thereunder they 
should be held to be the minimum requirements for the promotion 
of the public health, safety, comfort, convenience and general wel¬ 
fare. 

13. Conformably to the provisions of the said “Zoning Act” 
aforesaid, by regulations duly adopted and promulgated on August 
30, 1920, the said Zoning Commission divided the District of Colum¬ 
bia into certain four use districts, (Section II of said regulations') 
including one known as residential, and embracing the sundry 
tracts or parcels of land constituting groups or squares 2534 and 
2535, as aforesaid, and adopted certain regulations, which were in 
full force and effect at the time of the application for the permit 
hereinafter mentioned, in and by which said regulations 
14 (Section I) the word “Square” was and is defined as “land 
so designated on the records of the Assessor, District of 
Columbia,” and the exclusive uses for which all buildings in the 
said residential district might be erected and used, were prescribed. 
(Section III), with the proviso 

“that in the residential district a public garage where no repair facil¬ 
ities are maintained may be established, erected or enlarged if, when 
permit is issued, there are on file with the Commissioners of the 
District of Columbia, the written consents of the owners of seventy- 
five per cent of (a) the property within the square where it is pro¬ 
posed to establish, erect or enlarge such garage, and ( b ) any other 
property within 200 feet of the proposed establishment and not 
separated therefrom by a street; Provided, however, that no part of 
said garage shall be within 75 feet of any street building line. In 
computing the area of consent required under this regulation so much 
of the property as is used as public garage or stables shall be counted 
as consenting.” 

The regulations further provided (Section XXII), that: 

“When a street as shown on the highway plan is not public property 
and is not indicated as being in any height, area or use district, the 
designation of the adjoining square or parcel shall extend to the 
center line of said street 


and that 


■ • *\ 

<<r fhe provisions of these regulations shall be enforoed by fh* 

15 Commissioners of the District of Columbia, and said Com¬ 
missioners are hereby authorized to interpret and apply the 

same. Appeals from the decision of the Commissioners of me Dis¬ 
trict of Columbia may be taken to the Zoning Commission.” 

14. In pursuance of said Act of Congress, and as part of the regu¬ 
lations aforesaid, and attached thereto, the said Zoning Commission 
had prepared certain official maps for the purpose of administering 
the said law, designated as “Use,” “Area” ana “Height” maps, the 
said “Use Map” being attached to Section 2 of said regulations. 
Said Use Map and the said regulations (Sec. XXII) aforesaid show 
that the said Zoning Commission, including the Commissioners of 
the District of Columbia, as aforesad, adopted the system of designa¬ 
tions of square shown on the record plat books aforesaid and in con¬ 
formity with the highway-extension plan; and in respect of the tract, 
“Oak Lawn” hereinbefore described and referred to, it shows the 
designations of square- 2535and2534 as on the plat No. 65 of Volume 
2 of said plat books aforesaid. Said Zoning Commission revised this 
official map September 25, 1922, and on said revised map the same 
designations appear. Copies of said official “Use Map” of 1920 and 
1922, as certified by the Executive Officer of said Zonmg ComnJfpiom* 
and Assistant Engineer Commissioner of the District of ColulffiM^ 
are filed herewith, marked “Exhibit No. 5,” and hereby made pwt 
hereof. 

15. At the time designation of the descriptive numbers of squares 
2535 and 2534 to “Oak Lawn” in the year 1906, as before set forth, 
and until the year 1912, there was in said tract “Oak Lawn,” in 

Square 2535, an unsubdivided parcel on 19th Street, north 

16 of the “Dean Tract,” through the lower part of which Vernon 
Street was projected, and which unsubaivided parcel was on 

May 15, 1912, subdivided into lots 29 to 35 inclusive by Evens A. 
Hayes, the owner thereof. 

16. On, to-wit, October 16, 1922, defendant Blessing, professing 
and claiming to be the owners of saicjdots numbered from 29 to 35 
inclusive, Square 2535, but in fact not being the owner of the same, 
or of any part thereof, but having only a conditional option to pur¬ 
chase the same, made application to the Commissioners of the Dis¬ 
trict of .Columbia/or a permit for the construction thereon of a public 
garage, the said garage to occupy so much of the said lots as lies back 
and west of a line drawn parallel to the line of 19th Street extended 
and, to-wit, ninety-five (95) feet westerly therefrom, and to accom¬ 
modate and house four hundred (400) motor vehicles, and with said 
application presented the consents of W. Wallace Naim for said lots 
Nos. 807, 808, 809 and 810 (containing together 5,691 square feet' 
of ground); John C. Weedon for said lot No. 27 (containing 3,989.44 
square feet); Charles A. Daly for said lot No. 800 (containing 875 
square feet), and Augusta A. Douglas for said lots Nos. 9,10, 28 and 
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821 (together containing 22,915 square feet), all of the said lots 
together containing 33,470.44 square feet and being within square 
2535, as designated on said record map No. 65 aforesaid, and also the 
consent of L. Whiting Estes, Eugene E. Thompson and John Poole, 
trustees of the Grand Lodge of Free and Accepted Masons of the 
District of Columbia, for said lots A, 818 and 819, comprising and 
constituting the “Dean Tract” aforesaid, and containing 404,424.60 
square feet of ground, lying wholly within square 2534, as 

17 designated on said record map No. 65. 

17. Upon the filing by defendant Blessing of said applica¬ 
tion and consents, numerous protests against and objections to the 
granting of the permit thereby applied for were made in writing and 
otherwise by sundry of plaintiffs and other owners of property in the 
neighborhood upon the grounds, among others, that dangerous traf¬ 
fic conditions would be created by the operation of said garage, and 
that the consent of the property owner in square 2534 could not be 
considered; and thereupon, on to wit, October 28,1922, a public hear¬ 
ing was had by the full Zoning Commission, at which arguments for 
and against the granting of the said application and permit were 
presented by the respective parties in interest, including sundry of 
plaintiffs as aforesaid, and the matter was taken under advisement 
by the said Zoning Commission. 

18. On, to wit, November 15, 1922, the said Zoning Commission 
amended the foregoing provision of its regulations aforesaid, be¬ 
ginning with the words “that in the residential district” by striking 
out the word “any” following “(6)” and substituting therefor the 
words “of all,” by striking out the words “and not separated there¬ 
from by a street,” and by adding the words commencing with “the 
Commissioners of the District of Columbia” as hereinafter appear¬ 
ing, so as to make the said provision of the said regulations to read 
as follows: 

“that in the residential district a public garage where no repair fa¬ 
cilities are maintained may be established, erected or enlarged if, 
when permit is issued, there are on file with the Commission- 

18 ers of the District of Columbia, the written consents of the 
owners of 75 per cent of (a) the property within the square 

where it is proposed to establish, erect or enlarge such garage, and 
( b ) of all other property within 200 feet of the proposed establish¬ 
ment ; Provided, however, that no part of said garage shall be within 
75 feet of any street building line. In computing the area of con¬ 
sents required under this regulation, so much of the property as is 
used as public garages or stables shall be counted as consenting. 
The Commissioners of the District of Columbia may deny approval 
of an application for permit to erect such public garage in the resi¬ 
dential district, if, after due public hearing held either on petition 
of residents or of property owners within the area of consents or on 
the initiative of the Commission itself, the Zoning Commission finds 
that the location of a proposed garage, or its entrances or of its exits 
is such as may cause dangerous or otherwise objectionable traffic 
conditions.” 



the location of a public garage in square 2535, witK its entrance o* 
exit on 19th Street, might result in dangerous or otherwise byec- 
tionable traffic conditions; and thereafter, on November 17, 1922, 
reported this conclusion and recommended accordingly to defend; 
ants, the Commissioners of the District of Columbia. 

19 20. Thereafter, and on, to wit, November 18,1922, defends 
ants, Commissioners of the District of Columbia, disapprove^ 

the application of defendant Blessing for permit to construct the 
garage aforesaid in square 2535, and on, to-wit, November 20, 1922, 
notified said defendant accordingly as follows: 

“Referring to your application for permission to construct a public 
garage on the west side of 19th Street, Northwest, between Vernon 
Street and Wyoming Avenue, I am directed by the Commissioners 
to inform you that, acting upon the advice of the Zoning Commis¬ 
sion of the District of Columbia, thev have decided to deny you a 
permit. In their opinion the location of a public garage in square 
2535 with its entrance and exit on 19th Street would cause dangerous 
and otherwise objectionable traffic conditions.” 

21. Thereafter, upon the advice of the Corporation Counsel of the 
District of Columbia that the Zoning Commission was without au¬ 
thority to amend the regulations aforesaid in manner aforesaid, and 
that under the circumstances of the case the said permit should be 
granted defendants, the said Commissioners of the District of Colum¬ 
bia, without revoking their former judgment respecting the dangerous 
and otherwise objectionable traffic conditions aforesaid, and upon 
the ground aforesaid, namely, that the amendment aforesaid of the 
regulations was in the circumstances invalid and not binding upon 
them and was therefore to be by them ignored and disregarded in 
the premises, purported to authorize the issuance of a permit for the 
construction of the proposed public garage on lots 29 to 35 inclusive, 
square 2535, application for which was as aforesaid made by defend- 
and Blessing, and, said permit was issued accordingly, on, to-wit, 
January 10th, 1923, and unless restrained and enjoined from so 
doing, defendant Blessing will by the pretended authority of said 
permit construct the public garage aforesaid. 

20 22. As from and by the Zoning regulations aforesaid ap¬ 
pear, the only authority of the Commissioners of the District 

of Columbia in respect thereof was and is to enforce the provisions 
thereof and to interpret and apply the same, and it was and is with¬ 
out the power or authority of the said Commissioners to determine 
or decide the validity of the said regulations or of any provision 
thereof, wherefore, the action of the said Commissioners in purport¬ 
ing to hold the amendment of the said regulations as aforesaid to be 
invalid and not binding upon them in the premises was and is null, 
void and of none effect; and had the said Commissioners within the 
scope and extent of their only power and authority in the premises 
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interpreted and applied the said regulations as so amended as afore¬ 
said they were in law and in duty bound and obliged to deny the 
application and refuse the permit aforesaid, as in the first instance 
they did. 

23. At the date of the filing of the application for permit by de¬ 
fendant, Blessing, as aforesaid, and of the consents accompanying 
the same, as set forth in paragraph 16 hereof, the requirements of 
law in respect to such consents were not complied with; and at the 
date of issuance of said permit, as set forth in paragraph 21 hereof, 
the said requirements of law still remained uncomplied with, the 
facts being as follows: 

(a) The owner of said lot 29, square 2535 was and still is one 
Ann W. Lane, and the owners of said lots 30 to 35, inclusive, square 
2535, was the aforesaid Evens A. Hayes, the said lots on which the 

said garage is desired and proposed to be erected, being as- 

21 sessed for taxation in their respective names upon the books 
of the Assessor of the District of Columbia, and their con¬ 
sents were not at the date of issuance of the said permit, as required 
by the Zoning regulations aforesaid, and are not now filed in con¬ 
nection with said application. 

(b) The said W. Wallace Naim was not the owner of said lots 
Nos. 807, 808, 809 and 810, square 2535, but the same was owned by, 
and assessed for taxation in the name of his wife, Frances Noerr 
Naira, and others, her brother and sister; and in giving the pretended 
consent aforesaid for the said lots the said W. Wallace Nairn pro¬ 
fessed only so to do as agent for said property generally, and stated 
that his said wife was too ill to sign the same and that her said 
brother and sister were non-residents of the District of Columbia. 
Moreover prior to the issuance of the said permit to defendant Bless¬ 
ing on January 10,1923, as aforesaid, the said Frances Noerr Nairn, 
and others, had sold and conveyed to William A. Hill by deed dated 
December 21, 1922, and recorded January 4, 1923, among the land 
records of the District of Columbia, the said lots 807 to 810, in¬ 
clusive, square 2535, and the said William A. Hill has at all times 
since said last mentioned date been and now is the owner of said 
lots; and said defendant Blessing has not procured the consent of 
said Hill to the erection of said garage, and the same was not on file 
at the time of issuance of the said permit as required by the said 
Zoning regulations, and is not now on file. 

(c) The said John C. Weedon was not the owner of the said lot 
No. 27, square 2535, but held the same only as life tenant 

22 thereof and as trustee in remainder for the minor heirs of 
his wife, Evelyn E. Weedon, in whose name the said property 

was and is assessed for taxation, under and by virtue of her last will 
and testament. 

( d ) The consent of the said Estes, Thompson and Poole, trustees 
for the said “Dean Tract,” comprising the said lots A, 818, and 819, 
square 2534, was given for a valuable consideration moving to them 
from defendant Blessing, as follows: 

By agreement bearing date September 15, 1922, and recorded in 
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the office of the Recorder of Deeds of the District of C^aastfi 
October 16,1922, between said Blessing and the said Estes, Thomgy 
son and Poole, trustees of the Grand Lodge of Free and Accept*! 
Masons of the District of Columbia, the said trustees consented to the 
erection of the said proposed garage on condition of receivings 
lease, “so long as the building continues structurally adapted to 
occupancy as a public garage or similar establishment,” of *^he fiat 
surface of the roof of the two-story fire-proof garage building located 
in the rear of lots” 29 to 35 inclusive, square 2535, (meaning the 
said garage proposed so to be located by defendant, Blessing), “to¬ 
gether with the right to and means of safe and convenient ingress 
and egress thereto and therefrom for persons and automobiles from 
lot 819 in said square and from the public alley at a point adjoining 
said lot” “for the parking of such automobiles and kindred vehicles 
as are assembled in connection with the use by said Grand Lodge of 
Free and Accepted Masons of the District of Columbia of its property 
in said square 2535,” the said square being in fact square 2534, as 
hereinbefore shown and appearing; the said public alley 

23 referred to abutting at one end on the land of the said Grand 
Lodge, to wit, the Dean Tract aforesaid, in square 2534, being 

but ten feet in width, and having but one outlet or entrance from 
and to the said proposed garage, namely on Columbia Road, north of 
the property of plaintiff, White, to wit, the Oakland Apartment 
House aforesaid, and plaintiffs are informed and believe and so aver 
that under the agreement aforesaid, it is proposed to erect the said 
garage so that the roof thereof shall be level with the public alley 
aforesaid, and so to construct it as to sustain and maintain the sur¬ 
face thereof as a parking place with ingress and egress thereto and 
therefrom through the entrance and outlet of said alley on Columbia 
Road, as aforesaid, and for the accommodation of the estimated num¬ 
ber of 250 vehicles, as aforesaid, for the convenience of the owners 
and users thereof daily and nightly attending meetings, gatherings, 
and functions of the members of the numerous Masonic bodies on 
the said property of the said Grand Lodge of Free and Accepted 
Masons of the District of Columbia, aforesaid. 

( e ) Before the hearing by the Zoning Commission on October 
28, 1922, as aforesaid, the said Augusta Aiken Douglas had sus¬ 
pended her consent to the erection of said garage, and the same had 
never been renewed,, as will appear by the records of the Zoning 
Commission, in the office of the Engineer Commissioner of the Dis¬ 
trict of Columbia. 

The areas of the various subdivisions in square 2535 are as follows: 

(1) Those purporting to be represented by the consents aforesaid : 

24 

Lot 800, square 2535, assessed to Charles A. Daly. 875 square feet. 

“ 27, “ " assessed to Evelyn E. 

Weedon. 3,989.44 “ “ 

“ 807-10, “ “ assessed to Frances Noerr 

Nairn et al. 5,091 

“ 9,10,28,821, “ “ assessed to Augusta Aiken 

Douglas .22,915 M 

Total .,,33,470.44 » 4 “ 
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(2) Those not consenting: 

Lot 817, square 2535, assessed to Elisabeth Q. 

Garst.24,887 sq. ft. 

44 26, “ ** a s s e 8 8 e d to Mildred M. 

Hazard . 44,787.46 44 44 

44 25, “ “ assessed to Agnes L. White. 14,074 44 44 

Total . 86,088.46 44 44 

(8) The lots on which the said garage is proposed to be erected: 

Lot 29, square 2585, assessed to Ann W. Lane.. 6,916 sq. ft. 

44 30-35, inc., 44 4 4 Everis A. Hayes. 58,718 44 " 

Total . 65,634 44 44 


Wherefore, of the total area of the lots in square 2535, namely 
185,802.90 square feet, the said alleged consenting areas and the 
areas of the lots of which defendant Blessing was assumed to be the 
owner by reason of his application to build thereon, to wit, the said 
lots 29 to 35, are in the aggregate but 99,104.44 square feet, or 40,- 
247.44 square feet less than the requiste seventy-five (75) per cent 
of area in said square required by law, wholly without regard to any 
of the property within two hundred (200) feet of the said proposed 
garage, as also required by the said regulations, some of which is 
owned by plaintiffs herein. 

The total area of said square 2534, represented by the con- 
25 sent of the trustees Estes, Thompson and Poole, aforesaid, is 
404,424.60 square feet. Considering the two squares as one 
the total area of both is 590,227.50 square feet, of which seventy-five 
per cent is 442,670.63 square feet. Omitting, as properly to be 
counted and considered as not consenting, the area of said lots 29 to 
35, in square 2535, for lack of consent of the owners Lane and Hayes, 
aforesaid, and disregarding the invidality of the alleged consents of 
Weedon, Nairn and Douglas and the trustees aforesaid, the total con¬ 
senting area of the said two squares would be (33,470.44 and 404,- 
424.60) 437,895.04 square feet or 4,775.59 square feet less than the 
seventy-five (75) per cent required, likewise wholly without regard to 
the said property within two hundred (200) feet of the said proposed 
garage. 

24. There not hoving been on file at the time of application for the 
said permit or the time of issuance of the same, the written consent of 
the owners of the requisite area of property as aforesaid; and, more¬ 
over, defendants Commissioners of the District of Columbia having 
been without authority to ignore and disregard the amendment by 
the said Zoning Commission of the regulation aforesaid, and the 
owners of seventy-five (75) per cent of all other property within 200 
feet of the said proposed garage not having, as required by the said 
amendment, consented to the erection thereof, for both of said rea¬ 
sons, and for each alone, the granting and issuance of the said pre¬ 
tended permit was and is unlawful and nugatory: wherefore, the 
same was and is wholly null, void and of none effect, and defendants, 
and each of them, are wholly without right to do, undertake to do, 
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or suffer and permit to be done, anything by pretended 
thereof. 

26 25. The said Wyoming Ayenue and California and Verhtit 
Streets are each eighty (80) feet, and the said 19th Street is 

ninety (90) feet wide between the building lines thereof, and tfti 
carriage way of each of the said Avenue- and Streets is thirty (30) 
feet wide between the curbs thereof; 19th Street from Wyoming Ave¬ 
nue to Florida Avenue has a downward grade of, to wit, o.71 per cent, 
and Vernon from a point, to wit, one hundred (100) feet east of 
19th Street to and towards the same has a downward grade of, to wit. 
4.76 per cent; and California Avenue similarly has a downward 
grade of, to wit, 4.91 per cent; 19th Street lying between 18th Street, 
on the east, in which runs the street railway of the Capital Traction 
Company, and Columbia Road on the west, in which runs the street 
railway of the Washington Railway and Electric Company, is a con¬ 
stantly used thoroughfare for the use and passage of motor vehicles in 
great numbers, of all descriptions, and at all hours, and Vernon 
Street, connecting 18th and 19th Streets, and being but one square 
in length, is likewise so used and is in addition almost constantly 
used for the parking of such vehicles; and 19th Street and Vernon 
Streets, as well as California Avenue, by reason of such their situation 
and use as aforesaid present dangerous, hazardous and otherwise 
greatly objectionable traffic conditions, and, without the increase of 
such conditions unavoidably to be consequent upon and incident to 
the erection and operation of the garage aforesaid, the said condi¬ 
tions gravely menace the lives and limbs of all, and especially pedes¬ 
trians, required to use the said streets in going about their affairs and 
to and from their respective homes and places of accoupation. 

27 26. The section of the City of Washington, as the same is 
now called and in fact is, in which the said Avenue and Streets 

at the point aforesaid are situate and lie, is largely and almost exclu¬ 
sively residential, and there live therein numerous families including 
many children of ages varying from infancy to adolescence, which 
children, owing to the scarcity of space for play otherwise, are per¬ 
mitted by the authorities of the District of Columbia to use the Streets 
aforesaid, and especially 19th Street and Vernon Street, as in effect 
playgrounds, and the said children so use, and for several years last 
past continuously have used, the said Streets accordingly, and par¬ 
ticularly so do* they use and have used 19th Street from Wyoming 
Avenue to Florida Avenue, because of its steep grade, as a place for 
coasting, with both wagons and sleds, and frequently in great num¬ 
bers, notwithstanding the character of the said street as a thorough¬ 
fare for motor vehicles as aforesaid; and such the present dangerous 
and hazardous conditions of the said streets to all having occasaion 
and being required to use the same as aforesaid would be greatly, in¬ 
ordinately and intolerably increased by the erection, maintenance 
and operation of the said garage and the added burden of use of the 
said streets by the four hundred (400) vehicles therein contemplated 
to be kept and of necessity to pass into and out of the same practically 
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Moreover at Wyoming Avenue aforesaid, and along Columbia 
Road, there are beside residences and the apartment houses of plain¬ 
tiffs other large apartment buildings housing numerous families, by 
reason of which, as well as the use of said Columbia Road for 

28 the car tracks of the Washington Railway & Electric Com¬ 
pany, there is already, at times, dangerous congestion of 

traffic on said Columbia Road, from the passing and parking of 
numerous motor vehicles; and becauese of the narrow width of the 
alley aforesaid, opening out of said square 2535 on Columbia Road 
directly on the tracks of said Railway Company, the use of said alley 
by so large a number of vehicles as 250 simultaneously arriving and 
departing daily and nightly from the proposed parking space afore¬ 
said on the roof of said garage, would likewise present increased dan¬ 
gerous, hazardous and otherwise greatly objectionable traffic condi¬ 
tions on said Columbia Road to the menace of the lives and limbs of 
all, especially pedestrians required to use the said street in going 
about their affairs and to and from their respective homes and places 
of occupation. 

27. The properties, residences and homes of plaintiffs being situate 
and located as they are relatively to the siteof the said proposed garage, 
would bv its erection and operation and the noises and confusion inci¬ 
dent thereto and inseparable therefrom be greatly and irremediably 
impaired in their comfortable use and enjoyment by the occupants 
thereof, and would be greatly reduced in value; and the location and 
operation of the said garage as contemplated would, for the reasons, 
hereinbefore appearing, create and constitute to plaintiffs because of 
their proximity thereto a nuisance peculiar to them, constantly recur¬ 
ring and indeed persisting, rendering necessary a multiplicity of 
suits to the end of its suppression and abatement, and without the in¬ 
tervention of the Court as hereinafter prayed leaving them remedi¬ 
less in the premises. 

29 The premises considered, plaintiffs therefore pray as fol¬ 
lows: 

First. That process may issue to the defendants, and each of them, 
commanding them, and each of them, to appear to and answer the 
exigency hereof; 

Secondly. That the defendant Blessing may re restrained and en¬ 
joined from doing, or undertaking to do, anything by virtue of the 
pretended permit aforesaid or the supposed authority thereof; 

Thirdly. That defendants, Commissioners of the District of Co¬ 
lumbia may be restrained and enjoined from suffering or permitting 
the said pretended permit to remain outstanding, and that by man¬ 
datory injunction they may be required to revoke, annul and cancel 
the same; 

Fourthly. That defendant Blessing may be restrained and en¬ 
joined generally from erecting the said garage; 

Fifthly. That to the ends aforesaid, and every of them, all neces¬ 
sary proceedings may be had and orders made, and 


Sixthly. Thai plaintiff- may have such other m& tutfkm 
the nature of the ease may require 

MILDRED M. 



AGNES L. WHIT 
L. STEWART B 
ISABEL STUART. 
ERNEST H. DANIEL, 




Trustee; 


LENA C. HEGE, 

GERSON NORDLINGER, 
MARY E. FLANAGAN, 
HARRIET R. DAVIS, 

Plaintiffs. 


HENRY E. DAVIS, 
LOUIS A. DENT, 
HAYDEN JOHNSON 


Attys. for Plaintiffs. 


30 District op Columbia, ss: 

Before me, John P. Cage, a Notary Public, in and for the District 
of Columbia, personally appeared Mildred M. Hazard, who being by 
me first duly sworn, deposes and says that she knows the contents of 
the foregoing bill by her subscribed; and that the statements therein 
made of her own knowledge are true, and those made upon informa¬ 
tion and belief she believes to be true. 

MILDRED M. HAZARD. 

# 

Subscribed and sworn to before me this 26th day of January, 1923. 

[seal.] JOHN P. CAGE, 

Notary Public, D. C. 


(Here follow’ Exhibits Nos. 1, 2, 3, 4, and 5 

pages 31-41, inc.) 
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The Plan of Extension of Highways* First Section* shown on tho 
Maps bound herewith* consisting of 10 Platss numbered from 1 
to 10 consecutively* together with a Sheet of Explanations and 
an Index Sheet} was prepared tinder the direotidu of the Coemissioners 
of the District of Columbia 9 and otherwise complies with the requirements 
and conditions of the Highway Act of March 2nd* 1893 9 and an amend¬ 
ment to said Aot 9 approved June 28th 9f 1898 

(signed) Lansing H# Beach 

Captain v Corps of Engineers* tJ#S#A# 

Engineer Commissioner* D.C# 

(signed) Ms* P. Richards 

Civil Engineer and Assistant# 

Office of the Engineer Commissioner 

of the District of Columbia.* September 21st# 1898 

OFFICE OF THE COMMISSIONERS OF THE DISTRICT OF COLOMBIA 

September 21st# 1898 

Approved and respectfully forwarded to the Commission created 
by the Act entitled,”An Act to provide a Permanent System of 
Highways in that part of the District of Columbia lying outside 
of Cities** approved March 2nd# 1893# 

•Je certify that the Plan of Extension of the Permanent System 
of Highways outside of the Cities of Washington and Georgetown* shown 
by the Maps herewith* as designated in the foregoing Certificate is as nearly 
in conformity with the Street Plan of Washington as ws 4 deem advisable 
or practicable# 

(signed) John B# Wight 

(signed) John W# Ross 

(signed) leasing H# Beach 
Commissioners of the District of Colxmbla 
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sad. aa aasateant te apt Act ap pro ved Jane 28th* 1896* a# hereby ■*, 
adopt sad ap p ro ve this asp of the Trapesed System of ITIghseys ia 
the First Section* District of Colunfcla* 

She approved aap eoasists of IB Platee* watered 1 te IB eaa- 
seoutively together with a Sheet of Explications and an Index Sheet* 

(signed) B. A. Alger 
Secretary of War 
(signed) C. I. Bliss 

Secretary of the Interior 
(signed) John It* Wilson 

Chief of Engineers* 0.8 .A. 

Washington* D.C. Feb’y 11th**1899 

OFFICE OF SHE COMMISSIONERS OF THE DISIBICT OF COLOMBIA 

February 11th* 1899 

ORDERED: 

The Surveyor of the Diatrlot at Columbia will file and room 
this map in his office# 

(signed) John B# Wight 

(signed) Jehn W» Reas 

(signed) Lansing H# Beach 

Commissioners* District of Colombia# 

Recorded by Order of the 
Commissioners of the District 
of Columbia* 2:00 P#U# ?eb.llth#1899 
(signed) Henry B# Looker (seal) 

Su rv ey or * District of Columbia# 
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DISTRICT GP COLUMBIA 


FOR THB PURPOSES OP 


T AND TAXATION 


Made in accordance with jfet;|vcflslm of 
Public Act No* 89 app roved ?eb.25rd. .1906 
Proparod from data and lu rroyo in tho off loo 
of tho Surveyor of tho District of Coloabiaf 
from data in tho division of Stroot Extension 
and fron dosoripticms furnished by tho AsaesasPtD«0. 
(signed) P* Richards 
Surveyor of tho District of Coltnhla 


I certify that this is a true copy of Title 
of tho Book of Assessment and Taxation. Nta 
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I hereby reeooaend that the designation* 
of lead on the accompanying plate be approved 
and recorded* 



(signed) H, H. Darnellle 


Assessor of the D&strlot of Celvsbla 
(signed) f* F* Alvey 
Asst* Assessor of the D«C* 

Rec amended for approval 

(signed) Joy J. Honor 
Capt, Corps of aiglneers U,S,A, 
Assistant to the Engineer Coonds si oner 


Washington, D.O. 0ot^lst«1906 

ORDHlEDx 

fhat the series of volmess of platWW prepared seder 
Publlo Aot Wo, 89, ap p ro v e d Feb*23,1905 (volnms 66-U6) le 
hereby a ppr o ved and ordered to bo recorded in the Office 
of* the Surveyor of the District of Colimftla, 

(signed) Henry B. F« Wsofarlend 

(signed) Henry L, West 

(signed) John Biddle 
Cosnlssieners of the Dlatrlot of Coltmfcla 

I certify that this voltne of plats was reoelvsd for 
reoord at 4x00 P.X«, October 31st,1906 
..ltnosa my hand and seal this 31st, day of 0otober,1906 

(signed) Vta, P. Richards 
Surveyor of the District of ColtrMa 


I certify that this is a tree copy of fitie Pegs Wo, 2 
of the Book of Assessment and fixation, Ntnobers 65*116 
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Mr* L« A* Dt&t| 


Southern Building* 


Washington, D.C. 


Dmt Sir: 


1 am sanding by messenger herewith the use 


by you for oertlfioate of verification* I am also at 
herewith a use map which is oorreoted to September 
Being a publication of the Zoning Commission it la 
map and, therefore, will, Z believe, answer your 

Very truly yours. 


BO/n 
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Motion to Dismiss BiXL 

Filed March 28, 1923. 


* * * * * * * 

Now comes the defendant, Harry A. Blessing, and moves the Court 
to dismiss the bill of complaint herein filed as to each and all of the , 
plaintiffs, for the following reasons, among others: 

1. The said bill does not show any facts or matters entitling the/ 
plaintiffs or any of them to the relief prayed. 

2. The said bill does not show any facts or matters entitling the 
plaintiffs or any of them to any relief whatsoever. 

3. The said bill does not state any facts or matters concerning 
which a court of equity may grant relief. 

4. The said bill does not state any facts or matters showing plain¬ 
tiffs or any of them to be entitled to relief in a court of equity. 

5. The said bill does not state any facts or matters over which a 
court of equity has jurisdiction. 

6. The said bill does not show any facts or matters which would 
enable the plaintiffs, or any of them, to institute or prosecute this 
suit. 

7. The said bill does not allege or show any rights or interests in 
the plaintiffs or any of them, to institute or maintain this suit or to 
relief from this Court. 

8. The said bill shows on its face that the relief sought would con¬ 
stitute an inference with, a restriction upon, and a review of the 
proper exercise of discretionary power by an executive department. 

HOWARD BOYD, 

CHARLES M. GALLOWAY, 
WALTER B. GUY, 

Attorneys for Defendant Harry A. Blessing. 

43 Messrs. Louis A. Dent, Hayden Johnson, Henry E. Davis, 
Attorneys for Plaintiff: 

Please take notice that the foregoing motion to dismiss has been 
filed and calendared for hearing on the next regular motion day. 

HOWARD BOYD, 

CHARLES M. GALLOWAY, 
WALTER B. GUY, 

Attorneys for Defendant Blessing. 

motion and notice served upon us this — 

LOUIS A. DENT, 

HENRY E. DAVIS, 

HAYDEN JOHNSON, 
Attorneys for Plaintiff. 



Copy of the foregoing 
day of March, 1923. 
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Opinion of the Court. 

Filed May 19,1923. 

m * * * * * * 

Eight grounds are assigned in support of the motion to dismiss the 
Bill, but they may all be resolved into one that alleges a general want 
of equity to grant the relief sought, which is to restrain and enjoin 
the defendant Blessing from erecting a garage under a permit issued 
to him by the defendant Commissioners, and to restrain and enjoin 
the latter from allowing the said permit to remain outstanding, and 
by mandatory injunction to require them to revoke, annul 

44 and cancel same. 

It appears from the plaintiffs' Bill that the defendants, the 
Commissioners of the District, on January 10, 1923, issued to the de¬ 
fendant Blessing, a permit to construct on lota 29 to 35 inclusive, 
Square numbered 2535, a public garage, the same to be constructed 
on that portion of said lots lying 95' back and westerly of the west 
line of 19th Street. 

The application for the permit was vigorously resisted by the plain¬ 
tiffs, who are property owners, some of them being owners in the 
aforesaid numbered square and some in contiguous squares thereto, 
and by other persons as well. The defendant Commissioners first, on 
November 18, 1922, denied the application, but on the advice of the 
Corporation Counsel, reconsidered their action, and issued the per¬ 
mit. Their denial was based upon some amendments by the Zoning 
Commission, of which they constitute the majority of members, to 
the regulations governing the construction of a public garage in a 
residential district established by the Commission, the proposed gar¬ 
age to be erected in such a residential district. These amendments 
were adopted on November 15, 1922, following a public hearing on 
October 28, 1922, held by the Zoning Commission, for the purpose of 
hearing arguments for and against the granting of Blessing?s appli¬ 
cation, and while the matter was under advisement. Just why this 
hearing took place before the Zoning Commission is not made clear 
by the Bill, for the Commission as such, had no authority to grant 
such a permit as Blessing sought, the authority to do so under the 
law, being lodged in the defendant Commissioners. 

45 The effect of the amendments so made, would, if operative 
upon Blessing’s pending application, have destroyed it, be¬ 
cause they required in addition to the written consents of "the owners 
of 75% of the property within the square where it 'is proposed to 
erect such a garage, the written consents of the owners of 75% of 
“any other property within 200 feet of the proposed” garage, which 
latter he did not have, and was not required to have by law when 
he made his application. The amendments furthermore conferred 
upon the defendant Commissioners the power to deny such an appli¬ 
cation as Blessing’s, “if, after due public hearing held either on pe¬ 
tition of residents or of property owners within the area of consents 







or m the m$wtm of the Comiaaawoa itself, tfae 
msm finds that the location of the proposed garage, at its 
or of its exits is such as may cause dangerous or otherwise 
able traffic conditions.” The Zoning Commission so found as to the 
proposed garage, and reported its conclusion to the District Com¬ 
missioners, who thereupon, and upon this stated ground, denied 
Blessing’s application, notifying him to this effect under date of 
November 20,1922. Repeating that these amendments were adopted 
subsequent to the public hearing of October 28, 1922, and that no 
further public hearing took place on die subject, subsequent to the 
adoption of the amendments, it is only by giving them a retroactive 
effect, retroactive in point of time to Blessing’s application, and 
by treating the hearing of October 28, as a hearing required by 
the amendments, that the ground of its denial could be justified. 
But the Zoning Act provided that no order or regulation adopted 
by the Commission, “should require any change in the 

46 plans, construction or designated use of any building for 
which a permit should have been issued or plans for which 

should be on file with the inspector of building of the District of 
Columbia at the time of promulgation of such orders or regula¬ 
tions” (Italics supplied.) It is evident that Blessing’s application 
came within the protection intended by the language just quoted. 

On this aspect of the matter it is clear that the defendant Com¬ 
missioners did but an act of simple justice in recalling their denial 
of Blessing’s application. Indeed, in the Court’s opinion, their de¬ 
nial on the ground stated, was beyond their power, and void. 

It is not to be understood that the Court is indulging in criticism 
of the amendments themselves or that their adoption was unauthor¬ 
ized. No question of that kind is before the Court. 

But the plaintiffs also contend that Blessing did not file the re¬ 
quired consents of property owners to the granting of the permit 
applied for, and they do this by challenging the character as prop¬ 
erty owners, of certain of the persons giving consents, within the 
meaning of the applicable provisions of law. This challenge is to 
)ye found in paragraph 23 of the Bill of Complaint. On this point, 
in the opinion of the Court, they make no such allegations in their 
Bill as require a review of the action of the Commissioners in deter¬ 
mining that they were such property owners. 

The plaintiffs also insist that the consent of the owners of the 
Dean tract could not lawfully be considered because they say, that 
tract is not situated in the same square as that in which the 

47 proposed garage is to be located, and they reach that result 
by taking the position that because under the provisions 

of the Highway Extension Act, there was projected upon certain 
plats a proposed extension of Vernon Street, westerly from 19th 
Street to Columbia Road, which on paper separates the Dean tract 
from the portion of the land to the North in which the proposed 
garage is to be erected, and because under the provisions of an Act 
of Congress, approved February 23, 1905. the Commissioners of the 
District were authorized and directed, “for the purposes of facili- 




4 


% 

v-l 


■ 








M. M. HAZARD XT AL. V8. H. A. BLX8STNG XT AL. 


tating the assessment and taxation of red property in the territory 
within the limits of the District of Columbia, lying outside of the 
City of Washington,” to give numbers to all blocks or squares as the 
same had been formed by the highway extension plan, and that in 

S ursuance thereof, they had numbered as square 2534, the land 
outh of the proposed extension of Vernon Street, being the Dean 
tract, and as square 2535, the land to the North thereof, and that 
therefore the consents of the property owners in “square 2534” 
could not be received, because the property so owned was separated 
from the square in which the garage was to be erected “by a street” 
(the language of the Zoning Commission’s regulations before the 
amendments) meaning thereby Vernon Street as projected on said 
plats. 

It was made to appear to the Court during the oral arguments 
that Vernon Street, so marked on the plats as a projected street, is 
not public property, but is privately owned and taxable and taxed, 
has never been opened as a Street, could be built upon by the owners 
of the land embraced therein, and that the westerly part 
48 thereof is actually occupied by a portion of the Wyoming 
Apartment House. To say that sucn a “street” separates the 
Dean tract from the “square” in which the garage is desired to be 
erected, so that the owners of the former could not consent to its 
erection, is, in the opinion of the Court, to sacrifice the substance of 
owners’ rights to the shadow of a possibility of the indefinite future. 
The plats made pursuant to the Highway Extension Act, do no 
more than warn property owners of the future possibility of the ex¬ 
tension of streets, avenues and highways in conformity with the 
plan indicated by the plats, and that a use of their property not in 
harmony with that plan, may expose them to disappointment and 
possible loss whenever actual extensions of streets etc. pursuant to 
the plan, take place. 

The Highway Extension Act was not an exercise by the Congress 
of its power of eminent domain, and the plats made by the District 
Commissioners thereunder, showing the projection of streets, avenues 
and highways in the territory outside the old City of Washington, 
did not, and constitutionally could not, amount to a taking of the 
property of citizens lying within the lines of the projected streets, etc. 
Previous to its enactment the Congress had forbade the recordation in 
the Surveyor’s office of any subdivision, or any plat thereof, not in 
conformity with the general plan of the City of Washington. Sec. 
25 Stats. 451. This law and the Highway Extension Act, were 
expressions of the policy of the Congress, to preserve throughout the 
District of Columbia, as near as might be, the large design of the 
plan of the National Capital, applied by L’Enfant and his colleagues 
to the laying out of the old city of Washington. 

49 For these reasons and others that might be stated, Vernon 
Street as projected on the aforesaid plats, is not, in the opinion 
of the Court, a street that separates the Dean tract from the land 
lying north of and contiguous thereto, and that therefore the con¬ 
sents of the owners thereof to the building of the proposed garage, 
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was one, so far as this aspect of the matter is concerned, to be capt tod 
in computing the number of such consents required by law fii the 
time Blessing's application for a permit was presented. 

The plaintiffs further insist that the land upon which Blessing 
proposes to erect the garage is in a different block or square than 
that in which the Dean tract is situated, and they arrive at this 
result by pointing out that the Commissioners of the District, under 
the aforesaid Act of February 23, 1905, had given the square or 
block number 2534 to the Dean tract, and square number 2535 to the 
land north of Vernon Street as projected on the aforesaid plats. 

It is to be noted that the Commissioners were given authority to 
do this numbering “for the purpose of facilitating the assessment and 
taxation of real property” lying outside of the old city of Washington. 
It was to more easily identify, in a somewhat arbitrary manner, the 
land to be taxed, without much reference to its actual geographical 
environment. That is to say, a block or square in the old city of 
Washington was a plot of ground surrounded on all sides by streets 
or avenues, either actually opened for travel or established by law, 
the title to which, for highway purposes at least, was and is in the 
United States, while in the territory outside the old city, not 

50 including however, Georgetown, this was not so, except in 
those cases where subdivisions had been laid out in blocks or 

squares and lots with streets and avenues dedicated to public uses as 
such, and the subdivisions duly recorded in the Surveyor’s Office. 
And in the transition of land in this territory from a purely agri¬ 
cultural character to a suburban or semi-urban one, broken parcels, 
not subdivided or only partially so, the fragments of larger tracts, 
once farms or forest lands, became increasingly difficult to identify 
for purposes of assessment and taxation. Hence the Act of Con¬ 
gress of February 23, 1905. 

But to say that the numbering of such lands in blocks or squares, 
for this purpose, or the plotting made under the provisions of the 
Highway Extension Act, made of the lands, blocks or squares, in 
any real sense, is, it seems to the Court, to strain the meaning of the 
statutes to a quite unjustifiable extent. 

In the opinion of the Court, the Dean tract was not, and is not 
separated from the land contiguous thereto on the North, by a street, 
nor is it in a different block or square within the meaning of the 
applicable provisions of the Zoning Commission’s regulations, and 
hence the consent by the owners of the tract, to the erection of Bless¬ 
ing’s garage, was one required to be counted in computing the num¬ 
ber of such consents required in order to obtain the permit for which 
application had been made, and so counting it, Blessing presented 
the requisite number. 

Finally the plaintiffs contend that the erection of the proposed 
garage and its operation would “create and constitute to plaintiffs, 
because of their proximity thereto, ft nuisance peculiar to 

51 them, constantly recurring and indeed persisting.” Para¬ 
graphs 25 and 26 set out the topographical conditions of the 

streets and avenues contiguous to the land on which the garage is 
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MfttHd U be baiit, emphasising the 
Btfardeus and otherwise greatly obj 
thereon. They allege that 19th Street adjoining on the east the land 
in anit from Wyoming Avenue to Florida Avenue is permitted by 
the authorities of the District of Columbia to be used as, in effect, a 
playground, and that the maintenance and operation of said garage 
ana the added burden of the use of said street by the automobiles to 
be housed in the garage, would greatly, inordinately and intolerably 
increase the existing dangerous and hazardous conditions thereof. 

It appears from the Bill that the Blessing garage is to be built 
underground with a flat surface of its roof on a level with a public 
alley that extends northward from the Dean tract to another public 
alley running westerly to Columbia Road to the north of Lot 26, 
occupied by the Oakland Apartment House and owned by one of 
the plaintiffs, and, as has already been pointed out, it will be situated 
95 feet back and westerly of the west line of 19th Street. The garage 
it is alleged, if built and operated, will house some 400 automobiles, 
and ingress and egress to and from the garage will be accomplished 
by a roadway through lot 29, opening on the west side of 19th Street. 

The roof of the proposed garage it is alleged, under an agreement 
that Blessing is said to have made with the owners of the Dean tract, 
is to be used for the parking of automobiles and kindred 

52 vehicles as may assemble in connection with the use by the 
owners of said tract, and that the movements of such vehicles 

through and upon said public alleys into Columbia Road would also 
increase the dangerous, hazardous and otherwise objectionable exist¬ 
ing traffic conditions on said Columbia Road. 

Do such threatening conditions constitute a nuisance recognized 
as such bv law? The erection, establishment and operation of a 
garage such as Blessing proposes to operate, constitutes a legitimate 
commercial business undertaking, for it cannot be assumed that the 
Commissioners of the District have issued a permit to Blessing to 
carry on a business undertaking which is forbidden by law. Besides 
it is not alleged in the Bill that it is an unlawful undertaking. 

The increasing use of the streets and avenues of the District by 
swiftiv moving vehicles undoubtedly increases the hazard of traffic, 
both to pedestrians and to vehicles, but this is a condition which the 
people of a growing city must make up their minds to aeoept as 
one of the penalties of life in such a city. The Capital grows yearly 
in population and business activities of various kinds. Indeed it 
would be safe to say that each day sees some additions to the num¬ 
ber of vehicles using the streets, avenues and highways of the Dis¬ 
trict, and the rapid growth of the use of motor driven vehicles has 
necessitated the erection of garages in which to house them, and 
the business of conducting public earages has notably increased of 
late in the District of Columbia. It is common knowledge that the 
streets and avenues in the immediate vicinity of the land upon 
which it is proposed to erect the garage in question, see an 

53 ever-increasing traffic thereon. Connecticut Avenue and Co¬ 
lumbia Road in this vicinity bear the added traffic of the 






street car* «f the Washington HrOway and Electric 
this avenue and this road are rapidly changing from _ 
streets to* business ones. The same is true of 18th street, hat 1 1 
away, which is occupied by the cars of the Capital Traetiod 
pany. 19th street has a steep grade, so has Connecticut Avemieand 
Columbia Road in the vicinity of the land in question, and it can 
not be gainsaid that the traffic on these streets has greatly increased 
and that that traffic has consequently become more hazardous. Scone 
of the hasards of traffic on 19th street could be avoided, no doubt, 
if its use “as in effect playgrounds” for children, as set out in the 
Bill of Complaint, was forbidden. The Court is of the opinion that 
it is not warranted either by the facts or by law in declaring that 
the establishment and operation of this garage would create a nuis¬ 
ance, in the legal sense of the word. If the injury to the value of 
property as well as to the comfort and peace of mind of residents 
m the vicinity, apprehended by the plaintiffs, follows the establish¬ 
ment and operation of this garage, it will, in the Court’s opinion, 
constitute damnum absque injuria. Life in a growing city is beset 
with inconveniences and discomforts, some of them reaching, no 
doubt, proportions that work hardship and even direct loss, but they 
are conditions that are not easily avoided or overcome, if indeed they 
can be at all. Home owners and occupiers are not infrequently, in 
effect, driven from their old homes by the changes that inevitably 
attend the growth and development of an urban population. 
54 They must accept such conditions with as much equanimity 
as they can invoke. 

For the foregoing reasons the Court has reached the conclusion 
that the pending motion to dismiss must be granted. 

F. L. SIDDONS, 

Justice. 

May 19, 1923. 

Motion to Dismiss. 


Filed May 25, 1923. 

******* 

Now come the defendants, the Commissioners of the District of 
Columbia, by their counsel and move the Court to dismiss the bill 
of complaint in the above entitled cause for want of equity. 

F. H. STEPHENS, 

Attorney for Defendants the Commissioners of 

the District of Columbia . 

Decree Dismissing Bill. 

Filed May 28, 1923. 

******* 

This cause having come on to be heard upon the Bill of Com¬ 
plaint and the motion of the defendant Blessing to dismiss the same, 
and the same having been argued by counsel and submitted for 
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consideration by the Court; and the Court having filed its opinion 
that the said motion should be granted; and the cause now coming 
on for decree and upon motions of the defendants, the Oom- 

55 miasioners of the District of Columbia, for leave to withdraw 
their answer and to dismiss the said bill of complaint, it is, 

this 28th day of May, 1928, Adjudged, Ordered and Decreed, that 
the said motion of tne Commissioners of the District of Columbia 
to withdraw their answer be and the same is hereby granted, and 
that the motions of the defendants Blessing and the Commissioners 
of the District of Columbia to dismiss the Bill of Complaint be and 
the same hereby are granted, and that the said Bill of Complaint be 
and the same is hereby dismissed, as to all parties defendants, with 
costs. 

F. L. SIDDONS, 

Justice. 

And from the foregoing decree the plaintiffs, except the plaintiff 
Flanagan, in open Court, appeal to the Court of Appeals of the 
District of Columbia, and the maximum penalty of the undertaking 
on said appeal is hereby fixed at One Hundred Dollars ($100), with 
leave to deposit in lieu thereof Fifty Dollars ($50) in the Registry 
of the Court. 

F. L. SIDDONS, 

O. K. as to form. Justice. 

HENRY E. DAVIS, 

A tty. for Plffs. 

56 Memorandum. 

June 21, 19*23.—$50 deposited in lieu of undertaking on appeal. 

Assignments of Error. 

Filed August 14, 1923. 

******* 

The Court erred as follows: 

1. In holding that the Zoning Commission of the District of Co¬ 
lumbia could not amend its regulations while defendant Blessing’s 
application for a permit was pending and before the issuance of such 
permit so as to make the issuance thereof dependent upon compli¬ 
ance with the regulations as so amended. 

2. In holding that the bill of complaint contains no allegations 
as to the insufficiency and irregularity of the alleged consent of 
property owners accompanying defendant Blessing’s application for 
a permit which warrant a review by the Court of the determination 
of the Commissioners of the District of Columbia that such consents 
were those of the property owners. 

3. In holding that plaintiffs rest their main contention on the 
theory that, because of the projection on the highway plan of the 
City of Washington of Vernon Street between the Dean Tract, so- 




called, and the land on which defendant Blearing proposed tojpeot 
hia garage under the permit applied for, the owners or the Iftan 
Tract were ao separated by a street of the said highway p& |pan 
the land on which the garage was proposed to be erected as 

consent of such owners was the consent of owners in a duRP 

57 ent square than that in which the garage was proposed to be 

erected. 

4. In holding that according to the averments of the bill of com¬ 
plaint defendant Blessing before obtaining his permit had complied 
with the requirements of the Act of Congress of March 1, 1920, 
known as the Zoning Act, and the regulations of the Zoning Com¬ 
mission made pursuant thereto. 

5. In holding that according to the averments in the bill of com¬ 
plaint defendant Blessing had obtained the consents of the owners 
of seventy-five per cent of the ground in the square in which he 
proposed to erect his garage, as required by the said Act and the 
said regulations. 

6. In holding that the consent of the owners of the Dean Tract 
was properly considered by the Commissioners of the District of Co¬ 
lumbia in computing the consents required by law at the time the 
permit to defendant Blessing was granted. 

7. In holding that under the provisions of the Act of Congress 
of February 23, 1905, entitled “An Act to designate parcels of land 
in the District of Columbia for the purposes of assessment and taxar 
tion and for other purposes,” the Dean Tract aforesaid is part of the 
square in which defendant Blessing proposed to erect his garage, and 
that said Dean Tract should accordingly be considered as part of the 
area of the square in which the permit to erect said garage was 
granted. 

8. In holding that the plotting or designation of squares in the 
City of Washington by the Commissioners of the District of Co¬ 
lumbia, under the Act of Congress of February 23, 1905, aforesaid, 

did not give the lands so plotted and designated the character 

58 of squares within the meaning of the said Act and the said 
Zoning Act and regulations aforesaid. 

9. In holding that the land bounded by Nineteenth Street and 
Florida Avenue, Connecticut Avenue, Columbia Road and Wyoming 
Avenue, in the City of Washington, constitutes under the Act of 
Congress of February 23, 1905, aforesaid cne square instead of two 
squares, as contemplated by the further Act, of Congress of March 
1, 1920, to-wit, the Zoning Act aforesaid, and the regulations of the 
Zoning Commission aforesaid. 

10. In holding that the erection by defendant Blessing of a gar¬ 
age under the circumstances alleged and averred in the bill of com¬ 
plaint would not be a nuisance. 

11. In sustaining the motions to dismiss the bill of complaint. 

12. In not denying the said motions. 

HENRY E. DAVIS, 

LOUIS A. DENT, 

HAYDEN JOHNSON, 
Attorneys for Plaintiffs. 
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Dmignatwn of Record. 

Filed Auguat 14,1923. 

* * * * * 


The Clerk of said Court will include the following papers in the 
record on appeal: 

Bill of Complaint and Exhibits therewith. 

Motion to dismiss by defendant Blessing. 

69 Opinion of the Court. 

Motion to dismiss by defendants Commrs. D. C. 

Decree dismissing bill. 

Assignments of Error. 

HENRY E. DAVIS, 

LOOTS A. DENT, 

HAYDEN JOHNSON, 

A ttomeye fcrr Plaintiff*. 


60 Supreme Court of the District of Columbia. 

Ujoted States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 59, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is mada 
part of this transcript, in cause No. 40990 in Equity, wherein Mildred 
M. Hazard et al. are Plaintiffs and Harry A. Blessing et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
7th day of November, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. No. 
4082. Mildred M. Hazard et al., appellants, vs. Harry A. Blessing 
4082. Mildred M. Hazard et al., appellants, vs. Harry A. Blessing 
et al. Court of Appeals, District of Columbia. Filed Jan. 4, 1924. 
Henry W. Hodges, clerk. 
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In the Court of Appeals 

OF THE DISTRICT OF COLUMBIA 


January Term, 1924 


No. 4082 


Mildred M. Hazard, Agnes L. White, L. Stewart 

Barr, et als, 

Appellants, 

vs. 


Harry A. Blessing and Cuno H. Rudolph, James F. 
Oyster and Charles Keller, Commissioners. 
Appellees. 


BRIEF FOR APPELLANT 

This case is here on appeal from a decree of the Su¬ 
preme Court of the District of Columbia dismissing a 
bill in equity (R. 35). The bill was filed by the owners 
of the Wyoming and the Oakland Apartment Houses 
on Columbia Road between 19th Street and Conn. 
Avenue, and certain other property owners on the east 
side of 19th Street, and on Vernon and California 
Streets and Wyoming Avenue, east of 19th Street, 
against one Harry A. Blessing and the Commissioners 
of the District of Columbia (R. p. 2). The bill prayed 
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an injunction (R. p. 16) against the erection of a pub¬ 
lic garage by said Blessing on the tract of land com¬ 
prised within the boundaries of Florida and Wyoming 
Avenues and 19th Street and Connecticut Avenue and 
Columbia Road, and immediately in the rear of said 
Wyoming and Oakland Apartment Houses, and with 
a frontage and entrance on 19th Street, and an alley 
exit on Columbia Road (R. pp. 3-4, 9-10, 13); and it 
further prayed that the Commissioners be required to 
revoke the permit issued by them to said Blessing for 
the erection of said garage (R. p. 16). The decree was 
entered on hearing of a motion to dismiss (R. p. 35). 
The eight grounds of the nation to dismiss by appellee 
Blessing are general in terms, but the principal ones 
appear to be want of equity and interference with the 
discretionary powers of the Commissioners (R. p. 29). 
The motion to dismiss by the appellees the Commis¬ 
sioners is grounded solely on want of equity (R. p. 35), 
and the opinion of the lower court so treats the mo¬ 
tion of appellee Blessing. (R. p. 30.) 

FACTS OF THE CASE 


The facts are alleged in the bill. By Section III of 
the regulations of the Zoning Commission of the Dis¬ 
trict of Columbia promulgated August 30, 1920, un¬ 
der the authority of the Act of March 1,1920 (41 Stats. 
L. 500) known as the Zoning Act, it was provided (R. 
p. 8), as follows: 


“that in the residential district a public garage 
where no repair facilities are maintained may be 
established, erected or enlarged if, when permit 
is issued, there are on file with the Commissioners 
of the District of Columbia, the written consents 
of the owners of seventy-five percent of (a) the 
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property within the square where it is proposed to 
establish, erect or enlarge such garage, and (b) 
any other property within 200 feet of the proposed 
establishment and not separated therefrom by a 
street: Provided, however, that no part of said 
garage shall be within 75 feet of any street build¬ 
ing line. In computing the area of consent re¬ 
quired under this regulation so much of the prop¬ 
erty as is used as public garages or stables shall 
be counted as consenting.” 

By section 1 of the said regulations it was further 
provided (R. p. 8) that the word “square” as used 
therein, was and should be defined as “land so desig¬ 
nated on the records of the Assessor, District of Co¬ 
lumbia.” • 

On September 15, 1922, the appellee Blessing en¬ 
tered into an agreement (recorded in the Office of the 
Recorder of Deeds of the District of Columbia Octo¬ 
ber 16, 1922) with L. Whiting Estes, Eugene E. 
Thompson and John Poole, trustees of the Grand 
Lodge of Free and Accepted Masons of the District of 
Columbia, owners of lots A, 818 and 819, known as the 
“Dean Tract,” comprised within the boundaries of the 
streets and avenues hereinbefore designated, by the 
terms of which the said trustees agreed to consent to 
the erection of a two-story fire proof garage on the 
rear of lots 29 to 35, within the said boundaries, and 
immediately north of the said “Dean Tract” and ad¬ 
joining on the east (an alley intervening) the proper¬ 
ties of appellants Hazard and White, and fronting on 
19th Street, provided that the said trustees should re¬ 
ceive a lease of “the flat surface of the roof” of said 
garage building, “so long as the building continues 
structurally adapted to occupancy as a public garage 
or similar establishment,” “together with the right to 
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and means of safe and convenient ingress and egress 
thereto and therefrom for persons and automobiles 
from lot 819 in said square and from the public alley 
adjoining said lot,” “for the parking of such automo¬ 
biles and kindred vehicles as are assembled in connec¬ 
tion with the use by said Grand Lodge of Free and 
Accepted Masons of the District of Columbia of it? 
property in said square 2535.” The public alley re¬ 
ferred to abuts at the south end on the said “Dean 
Tract,” is ten feet wide, and has its only outlet on 
Columbia Road, directly on the tracks of the Wash¬ 
ington Railway and Electric Company and north of 
the Oakland Apartment, the property of appellant 
White. The roof of the said garage was estimated to 
accommodate the parking of 250 vehicles for the con¬ 
venience of the owners and users thereof attending the 
daily and nightly meetings, gatherings and functions 
of the members of the numerous Masonic bodies on the 
said “Dean Tract.” (R. pp. 10,12-13,16.) 

The said garage was also estimated to accommodate 
in the interior 400 vehicles which would use the en¬ 
trance and exit thereto and therefrom on 19th Street. 
(R. pp. 9, 15.) 

Coicident with the recording of the aforesaid agree¬ 
ment, viz: October 16, 1922, and under the require¬ 
ments of the aforesaid regulations, the appellee Bless¬ 
ing filed with the appellees, the Commissioners of the 
District of Columbia, his application for a permit for 
the erection of said garage, and with said application 
he filed the consent of the trustees aforesaid for the 
“Dean Tract,” and the consents of W. Wallace Nairn 
for lots 807 to 810, inclusive, of John C. Weedon for 
lot 27, of Charles A. Daly for lot 800, and of Augusta 
A. Douglas for lots 9, 10, 28 and 821, all within the 
boundaries of the streets and avenues aforesaid; but on 
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October 28 r 1922, the said Augusta A. Douglas sus¬ 
pended her consent, and the same was not thereafter 
revived or renewed. The said appellee Blessing, by his 
application, professed to be the owner of said lots 29 
to 35, inclusive, but was not in fact owner thereof, 
either then or at the time of the issuance of the permit 
for the erection of said garage, having only a condi¬ 
tional option to purchase the same. (R. pp. 9-10, 
13.) The said lot 29 was owned by Ann W. Lane, the 
said lots 30 to 35, inclusive, were owned by Everis A. 
Hayes. At the time of the issuance of the permit 
for the erection of said garage January 10, 1923, the 
said lots 807 to 810, inclusive, were owned by William 
A. Hill, to whom they were sold and conveyed by deed 
dated December 21, 1922, recorded January 4, 1923. 
Moreover, the said W. Wallace Nairn was not the 
owner of said lots 807 to 810, but the same were owned 
by his wife and her brother and sister, and the said 
Nairn professed to give such consent as agent without 
filing any authority as such agent. The said John C. 
Weedon was not the owner of said lot 27, holding but a 
life estate therein with remainder as trustee for the 
minor heirs of his wife. All of the foregoing owner¬ 
ships were shown by the records of assessment for tax¬ 
ation in the Office of the Assessor of the District. (R. 

p. 12.) 

Upon the filing of the application of said appellee 
Blessing as aforesaid, numerous protests against and 
objections to the granting of said permit were made 
by sundry of plaintiffs and other owners of property 
in the neighborhood upon two grounds: 

1. That dangerous traffic conditions would be cre¬ 
ated by the operation of said garage; 

2. That the consent of the owners of the “Dean 
Tract” could not be considered, the said property 
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being located in Square 2534, and not in Square 2535, 
in which the garage was to be erected. 

A public hearing was held by the Zoning Commis¬ 
sion on October 28, 1922, at which arguments were 
presented by the respective parties for and against the 
granting of said permit and the matter was taken 
under advisement. (R. pp. 9-10.) 

Thereafter, on November 15, 1922, the said Zoning 
Commission found and adjudged that the location of 
said garage might result in dangerous or otherwise 
objectionable traffic conditions; and amended the reg¬ 
ulation aforesaid by striking out the words “any 
other” after the letter “(b)” and inserting the word 
“all” in lieu thereof; and by striking out the words 
“and not separated therefrom by a street” in the same 
sentence; and by adding the following to the section: 

* 4 The Commissioners of the District of Columbia 
may deny approval of an application for permit 
to erect such public garage in the residential dis¬ 
trict, if, after due public hearing held either on 
petition of residents or of property owners within 
the area of consents or on the initiative of the 
Commission itself, the Zoning Commission finds 
that the location of a proposed garage, or its en¬ 
trances or of its exits is such as may cause dan¬ 
gerous or otherwise objectionable traffic condi¬ 
tions.” 

The effect of said amendments, as will be seen, was 
to require the consents of owners of 75% of all land 
area within a radius of 200 feet of a proposed garage, 
notwithstanding the intersection of such radius by a 
street, as well as of the owners of 75% of all land area 
in the square; and to repose in the Commissioners of 
the District the discretion to refuse to grant any such 


permit where the location of such garage or its en¬ 
trances or exits might cause dangerous or otherwise 
objectionable traffic conditions. (R. pp. 10-11.) 

Thereafter, on November 17,1922, the Zoning Com¬ 
mission reported its foregoing finding and action and 
recommended accordingly to the Commissioners, ap¬ 
pellees, and the latter on November 18, 1922, disap¬ 
proved the application of said appellee Blessing and 
on November 20, 1922, notified him of the denial of a 
permit, advising him that the location of said garage 
would, in their opinion, cause dangerous and otherwise 
objectionable traffic conditions. (R. p. 11.) 

Thereafter, on the advice of the Corporation Coun¬ 
sel that the Zoning Commission was without author¬ 
ity to amend its regulations in manner aforesaid, and 
the said permit should be granted, the said appellees, 
Commissioners, without revoking their judgment as 
to dangerous traffic conditions, and on the ground of 
the invalidity of the amendments aforesaid, author¬ 
ized the issuance of the said permit and the same was 
issued January 10, 1923. (R. p. 11.) 

Thereupon the appellants, on February 17, 1923, 
filed their bill for a mandatory injunction as before 
stated. 

At the time of the application of said appellee Bless¬ 
ing for permit, October 16,1922, as aforesaid, the said 
lots 29-35, of which he professed to be the owner, had 
been subdivided from Lot 815 on 19th Street imme¬ 
diately north of the “Dean Tract/’ and abutting on 
the public alley east of the properties of the appel¬ 
lants Hazard and White, as shown on the map, Ex¬ 
hibit No. 4 to the bill, and the other subdivisions of 

r 

the land bounded by said streets and avenues were as 
shown on said map. At that time, October 16, 1922, 
and at the time of the issuance of said permit, Janu- 
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ary 10, 1923, as aforesaid, the owners of said subdi¬ 
visions were the same, as set forth in the bill, except 
as to said lots 807-10, transferred by the Nairn own¬ 
ers to William A. Hill after said application and be¬ 
fore the issuance of said permit. (R. pp. 2, 9-10, 
12-14, 25.) 

The areas of the properties of the said owners of 
said land bounded by said streets and avenues, were 
and are as follows: 


Consents: 

Trustees, Grand Lodge, F. A. A. M. 404,424 3/5 sq. ft 

Charles A. Daly, Lot 800 . 875 sq. ft. 

Alleged Consents, claimed invalid: 

Eveljn E. Weedon, Lot 27 . 3,989 11/25 sq. ft. 

W. Wallace Nairn transferred to William A. 

Hill, Lots 807-10. 5,691 sq. ft. 

Ann W. Lane, Lot 29. 6,916 sq. ft. 

Everis A. Hayes, Lots 30-35. 58,718 sq. ft. 

Consent withdrawn : 

Augusta A. Douglas, Lots 9, 10, 28, 821. 22,915 sq. ft. 

Sot consenting: 

Elizabeth Q. Garst, Lot 817. 24,837 sq. ft. 

Mildred M. Hazard, Lot 26 . 47,787 23/50 sq. ft. 

Agnes L. White, Lot 25. 14,074 sq. ft. 


Total . 590,227 1/2 sq. ft. 

(R. pp. 9-10, 13-14.) 


Some of the plaintiffs herein, other than the owners 
above named, are the owners of property within the 
200 feet radius prescribed by said Zoning regulations, 
on the east side of Nineteenth Street in the locations 
set forth (R. pp. 2, 14-15), but the exact areas within 
such radius appear to have been omitted from the bill. 

Wyoming Avenue, California and Vernon Streets 
are each 80 feet wide, and Nineteenth Street is 90 feet 
wide, between building lines, and the driveway on each 
is 30 feet wide. The grades at this point are on Nine¬ 
teenth Street to Florida Avenue 5.71%, Vernon to 
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19th St. 4.76%, California to 19th 4.91%. Nineteenth 
Street, lying between the car lines of the Capital Trac¬ 
tion Company on 18th Street and the Washington Rail¬ 
way & Electric Company on Connecticut Avenue and 
Columbia Road, is a constantly used thoroughfare for 
motor vehicles in great numbers at all hours, and Ver¬ 
non Street is also so used and used as well almost con¬ 
stantly for parking. The said streets therefore al¬ 
ready present dangerous and otherwise objectionable 
traffic conditions. This section is almost exclusively 
residential and the said 19th Street is used by many 
children for play, and the dangerous and hazardous 
conditions of this street would be increased by the 
daily and nightly use of said street for the 400 cars to 
be housed in said garage. Likewise the dangerous and 
hazardous conditions on Columbia Road would be in¬ 
creased by the use of the said ten-foot alley opening 
directly on the tracks of the Washington Railway and 
Electric Company, as a daily and nightly exit and en¬ 
trance for the 250 cars to be parked on the roof of 
said garage. The movement and parking of said cars 
would also constitute a nuisance. (R. pp. 13, 15-16.) 

The bill sets forth the provisions of law and regu¬ 
lations applicable to the questions presented, and the 
official records controlling in the application of the 
law and regulations, viz: Acts of Congress August 
27,1888 (25 Stats. L. 451); March 2,1893, known as the 
Highway Extension Act (27 Stats. L. 531;) June 28, 
1898, amending the Highway Extension Act, (30 Stats. 
L. 519); March 3,1901, known as the Code of Law for 
the District of Columbia, Sections 1601 and 1604; Feb¬ 
ruary 23,1905 (33 Stats. L. pt. 1, 737); March 1,1920, 
known as the “Zoning Act” (41 Stats. L. 500); Zon¬ 
ing Regulations, August 30, 1920, Sections 1, 2, 3 and 
22: Record maps of the office of the Surveyor of the 
District of Columbia, March 2, 1893, February 11, 
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1899, February 23,1905: Official use maps of the Zon¬ 
ing Commission as attached to the Zoning Regulations 
of August 30, 1920, and as amended to September 25, 
1922, and made a part of Section II of said regulations. 
(R. pp. 2-9, and Exhibits 1 to 5 to bill.) 

ARGUMENT 

Four questions are raised on the record for the con¬ 
sideration of this Court: 

1. Whether there was a compliance with the law 
and regulations of the Zoning Commission in force 
October 16,1922, by the appellee Blessing, in the filing 
of the written consents of property owners to the ex¬ 
tent of 75% of the area of the square in which the 
garage was to be erected, and within a radius of 200 
feet of said proposed garage, regardless of the 
amendmen 4 to said regulations and treating all of 
the land bounded by said streets and avenues as one 
“square;” and if there was not such compliance 
whether the Commissioners were clothed with any 
power under the law to issue the permit for the erec¬ 
tion of such garage. 

2. Whether the area covered by the consent of the 
trustees of the Grand Lodge of Free and Accepted 
Masons of the District of Columbia is in “square” 
2535, in which said garage was to be erected, and 
therefore to be considered as a consent under said 
regulations; or is in a different “square” 2534, and 
therefore not to be considered as a consent under said 
regulations. 

3. Whether the Zoning Commission had the power 
to amend its regulations in the manner hereinbefore 
set forth for the purpose of applying the regulations 
as so amended to the pending application of appellee 
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Blessing; and if it had the power so to do, whether 
the Commissioners were clothed with any power un¬ 
der the law to issue the permit for the erection of the 
said garage in disregard of the regulations as so 
amended. 

4. Whether the erection of said garage as proposed 
should be enjoined on the ground that it would con¬ 
stitute a nuisance as in said bill alleged. 

Under these questions it is proper to consider as¬ 
signments of error as follows: 

Question I—Assignments 2, 4 and 5. 

Question II—Assignments 3, 5, 6, 7, 8 and 9. 

Question III—Assignment 1. 

Question IV—Assignment 10. 

All questions—General assignments 11 and 12. 

I 

Did the appellee Blessing comply with the law and 
regulations at the time of filing his application, so as 
to warrant the issuance of a permitf Assignments of 
Error 2, 4 and 5. 

The total area of the tract com¬ 
prised within the boundaries of 
Florida Avenue, 19th Street, 

Columbia Road and Connecti¬ 
cut Avenue is 590,227V 2 square 

feet, and 75% thereof is. 442,670.63 sq. ft. 

And 25% thereof is. 147,556.875 sq. ft. 

The only consents filed by appellee 
Blessing which are in strict 
compliance with the law were 
those of the trustees of the 
Grand Lodge for the area of 


Lots A, 818 and 819 . 404,424.60 sq. ft. 

And Charles A. Daly for Lot 800. 875 sq. ft. 
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Conceding the consent of John C. 

Weedon for lot 27 to be a proper 
consent for himself as life ten¬ 
ant and as trustee for the minor 
heirs of his wife, though there 
is no evidence he had any au¬ 
thority of law to so consent as 
trustee, and adding for that the 
area of . 3,989.44 sq. ft. 


the area of unquestioned consents 

would be. 409,289.04 sq. ft. 

The Nairn consent was invalid be¬ 
cause on its face not the consent 
of owners but of an alleged 
agent acting without submitting 
his authority, the law requiring 
the consent of owners, and the 
area of these lots, 807-810, is... 

Moreover, the property was sold 
to William A. Hill before the is¬ 
suance of the permit and his 
consent was not filed. The con¬ 
sent in such case is personal, as 
has been decided, and does not 
run with the land, and further 
the language of the regulation 
is that such consents of owners 
must be on file “when permit is 
issued,” not at time of applica¬ 
tion. 

The Douglas consent was with¬ 
drawn before permit issued, and 
the area of these lots 9, 10, 28 

and 821 is. 

No consents were obtained from 

Elizabeth Garst for lot 817. 

Mildred M. Hazard, lot 26, area... 47,787.46 sq. ft. 
Agnes L. White, lot 25, area. 14,074 sq. ft. 


Making the total area opposed to 
project . 115,304.46 sq. ft. 


5,691 sq. ft. 


22,915 sq. ft. 
24,837 • sq. ft. 
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All in that portion of the tract in 
which it was proposed to erect 
the garage, as against the Daly 
and Weedon lots aggregating an 

area of. .. 4,864.44 sq. ft. 

in that portion of the tract. 

Furthermore, the appellee Bless¬ 
ing did not file consents of the 
owners of the lots 29-35 on which 
it was proposed to erect the gar¬ 
age, area. 65,634 sq. ft. 

If this area should be counted as consenting it 
would give to the application the support of about 
40% of the area in that portion of the tract in which 
the garage was to be erected, and about 80% of the 
whole tract considered as one square. If not counted 
it would leave him with but about 67% of the entire 
tract. We submit that in the face of the facts this 
area cannot be counted. Blessing is not the owner 
thereof. He had a mere option to purchase, and even 
that he may now, after this lapse of time, not have. 
The regulation specifically requires that the consents 
of owners shall be on file when the permit is issued. 
It cannot be presumed that the applicant, who, is not 
the owner, has the consent of the owner to a projected 
enterprise in respect to the property involved because 
he has an option to purchase it. Such option might 
readily be obtained, and no doubt often is, without 
the disclosure of the purpose for which the land is to 
be used. The owner might also be the owner of ad¬ 
joining property, might for that reason object to the 
property on which option is given being used for the 
proposed project if advised of it. If the project be 
not disclosed, still as the owner he could rightfully 
object. That he does not object must be evidenced 
by the filing of his consent, the same as that of any 
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other owner. The regulation is intended to be pro¬ 
tective of adjoining property owners and for that 
purpose must be strictly complied with. All regula¬ 
tions of this character must be strictly followed. Be¬ 
ing law under a delegation of police power they can¬ 
not operate except strictly in accordance with the 
power. The Commissioners are mere ministerial of¬ 
ficers for this purpose. 

Fay v. Macfarland, 32 D. C. App. 295, 299. 

Walter v. Macfarland, 27 D.C. App. 182, 185. 

Berry v. District of Columbia, 32 D. C. App. 

96, 104-5. 

District of Columbia v. Tyrrell, 41 D. C. App. 

463, 472. 

Section 10 of the zoning law requires the Commis¬ 
sioners to enforce the provisions thereof and of the 
regulations of the Zoning Commission made there- 
under. It provided (Section 8) that the use of any 
building thereafter created should be unlawful until 
a certificate of occupancy should be issued by au¬ 
thority of the Zoning Commission. It prohibited the 
Commissioners making any municipal regulation in- 
consistent with that law or the regulations made 
thereunder. The regulation of the Zoning Commis¬ 
sion before quoted required these written consents of 
owners to be filed when permit was issued, and it was 
not done. Neither does it appear any certificate of 
occupancy was issued by the Zoning Commission, a 
certificate necessarily involved in the permit to erect 
a building for a specified use. The action of the Zon¬ 
ing Commission would indicate that, on the contrary, 
no such certificate was issued. The Commissioners 
therefore had no power or authority under the law to 
issue the permit, its issuance being in disregard of 
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the requirements and prohibitions of the Act and the 
regulations made thereunder. Their powers under 
Section 10 of the Zoning Law were considered and 
to determined in Schwartz v. Brownlow, 50 D . C. App . 
279. 

The Justice of the lower court in his opinion states 
(E. p. 31) the allegations of the bill in these respects 
do not require a review of the action of the Commis¬ 
sioners, but does not state whether because of the facts 
alleged or because of any discretion in the Commis¬ 
sioners. But irrespective of the ground for the con¬ 
clusion, this was grave error. The bill alleges the 
fact to be the consents were not filed. The law and 
the regulations repose no discretion in the Commis¬ 
sioners. Either the alleged consenters were or were 
not property owners. Either the written consents of 
owners Were or were not filed. There could be no dis¬ 
cretion in determining these facts. The consents be¬ 
ing challenged, and the public records sustaining 
prima facie the challenge, the burden was on the ap¬ 
plicant for the permit and the authorities issuing the 
same to prove the ownership arid the filing of the writ¬ 
ten consents of the owners. The bill alleged facts at 
least invoking a denial which would raise an issue of 
fact. On this ground alone the bill clearly established 
the right of action in equity, and it was error to grant 
the motion to dismiss in the face of the facts alleged. 

r * r 

II 

Is the area covered by the consent of the trustees 
of the Grand Lodge, F. A. A. M., in the square in 
which the garage of the appellee Blessing is proposed 
to be erected (2535), or in a different square (2534); 





16 


and was it properly accepted as a consent under the 
zoning regulations . Assignments of Error, 3, 5-9. 

Section 1 of the Zoning regulations defines the word 
“square” as used in said regulations as “land so 
designated on the records of the Assessor, District of 
Columbia.” Section 3 of said regulations, as orig¬ 
inally promulgated, provides that a garage of the 
character proposed to be erected by the appellee 
Blessing may be erected “if, when permit is issued, 
there are on file with the Commisisoners of the Dis¬ 
trict of Columbia the written consents of the owners 
of seventy-five per cent of (a) the property within the 
square where it is proposed to establish, erect or en¬ 
large such garage, and (b) any other property within 
200 feet of the proposed establishment and not sep¬ 
arated therefrom by a street/ (R. p. 8.) 

Prior to August 27, 1888, there was no law in the 
District of Columbia requiring or permitting the re¬ 
cording of plats of subdivisions of land lying outside 
of the limits of the cities of Washington and George¬ 
town. Ross vs. Goodfellow y 7 D. C. App 1 , 7. By the 
Act of Congress of that date, August 27, 1888 (25 
Stats. L. 451), entitled “Act to regulate the sub¬ 
division of land within the District of Columbia,” the 
Commissioners of the District were authorized and 
directed to make and publish such general orders as 
might be necessary to regulate the platting and sub¬ 
dividing of all lands in the District; and it was fur¬ 
ther provided that no such plat or subdivision should 
be admitted to record in the office of the Surveyor 
without an order to that effect endorsed thereon by 
the Commissioners, and that no future subdivision of 
land in the District without the limits of the said 
cities should be recorded in the Surveyor’s office un¬ 
less made in conformity with the general plan of the 
City of Washington. (R. 2-3.) 
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Following the Act of 1888, and in further develop¬ 
ment of the purpose thereof, Congress on March 2, 
1893, passed an act (27 Stat. L. 531) entitled “an Act 
to provide a permanent system of highways in that 
part of the District of Columbia lying outside, of the 
cities of Washington and Georgetown ,* 9 commonly 
called the “Highway-Extension Act.” By that Act 
the Commissioners were directed to prepare in sec¬ 
tions a plan for the extension of a permanent sys¬ 
tem of highways over all the portions of the District 
not included within the limits of the said cities, as 
nearly in conformity with the plan of the City of 
Washington as the Commissioners might deem ad¬ 
visable and practicable; that in making the plans for 
the said system the Commissioners should adopt and 
conform to any then existing subdivisions made in 
compliance with the Act of August 27, 1888, afore- 
said; that a copy of the map of such system prepared 
by the Commissioners should be submitted to a super¬ 
visory commission composed of the Secretaries of 
War and Interior and the Chief Engineers of the 
United States Army, and when the same as submitted 
or amended should be approved or adopted by the 
said supervisory commission in writing, it should be 
delivered to the Commissioners and filed and re¬ 
corded in the office of the Surveyor of the District; 
and that after the filing and recording of such map 
no further subdivision of land included therein should 
be admitted to record in the office of the Surveyor, or 
in the office of the Recorder of Deeds, unless the same 
should be first approved by the Commissioners and 
should be in conformity with such map. (R. p. 3.) 

At the time of the passage of the said Highway Ex¬ 
tension Act in 1893 Connecticut Avenue and Colum¬ 
bia Road and Nineteenth Street had been extended 
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northerly from Florida Avenue, Columbia Road and 
Nineteenth Street meeting at a point, and the tract of 
land comprised within the boundaries of 19th Street, 
Columbia Road, Connecticut Avenue and Florida 
Avenue, being the tract of land in which it is pro¬ 
posed to erect the garage for which permit was 
granted, contained above fourteen acres known as 
“Oak Lawn.” In this tract there were but three sub¬ 
divisions made under the Act of 1888, two in the 
northern point of the tract, viz: lot 7, December 28, 
1889; lot 8, January 7, 1890, resubdivided January 
27,1890, into lots 9-23; and one in the southern portion 
of the tract subdivided for one Dean as “part of Oak 
Lawn.” The condition of the tract with its subdi¬ 
visions at the time of the passage of the Highway 
Extension Act, March 2, 1893, is shown by the map 
certified by the Surveyor, Exhibit No. 1 to the bill. 
(R. pp. 3-4,18, and Exhibit.) 

The foregoing provisions of the Acts of 1888 and 
1893 relative to the approval and recording of sub¬ 
divisions and conformity of the same with the plan 
of the City of Washington were re-enacted in Sections 
1601 and 1604 of the Act of March 3, 1901, known as 
the Code of Law for the District of Columbia. (R. 
p. 3.) 

Pursuant to the direction of the Highway Exten¬ 
sion Act as amended by the Act of June 28, 1898 (30 
Stats. L. 519), the Commissioners had prepared and 
completed by September 21, 1898, a plat book of Sec¬ 
tion 1 of the Highway Extension System, being of the 
territory north of Florida Avenue and between North 
Capitol Street and Rock Creek Park, and showing ex¬ 
isting streets and the squares within the lines thereof, 
and the projection of proposed streets and the sub¬ 
division of squares thereby and therein made; which 
plat book was submitted to the Supervisory Commis- 
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sion, approved and recorded February 11,1899, all as 
required by the Act, and as shown by the title pages 
thereof, certified by the Surveyor, Exhibit No. 2 to the 
bill (R. pp. 4-5, 19-20, and the Exhibit). The tract 
“Oak Lawn” before referred to is shown on page 2 
of this book of plans. The only changes affecting said 
tract since the passage of the Highway Extension Act, 
as shown by said certified copy of Exhibit No. 2 to the 
bill, consisted in the widening of Connecticut Avenue 
and the subdivision of the apex of the north angle 
above lot 8 into lots 1, 2 and 3, and the projection 
through said tract from east to west of the proposed 
line of extension *of Vernon Street , from Nineteenth 
Street to Columbia Road , as part of the Highway Ex¬ 
tension plan;, the south line of said street coinciding, 
with very slight variation, with the northern line of 
the tract now known as the Dean Tract held by the 
Trustees for the Grand Lodge of Free and Accepted 
Masons who entered into the agreement with the ap¬ 
pellee Blessing aforesaid. (R. pp. 4-5, 21.) 

Subsequent to this placing of a proposed extension 
of Vernon Street through this tract on the Highway 
Extension plan and until February 23, 1905, the only 
changes affecting said tract were the widening of 19th 
Street and the extension of Wyoming Avenue through 
the apex of said tract and some new subdivisions of 
the lots formed from Lots 1 and 8 in said apex, as 
shown by the map certified by the Surveyor, Exhibit 
3 to the bill. (R. pp. 5, 22 and the exhibit.) 

It is a well known fact, adverted to in the decisions 
of this Court, that the object of the Highway Exten¬ 
sion Act was to put a stop to the practice of making 
irregular and indiscriminate subdivisions of land out¬ 
side of the old cities of Washington and Georgetown 
which in the progress of suburban development was 
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then being indulged in without regard to any coordi¬ 
nation of the streets of such subdivisions with the ex¬ 
isting streets and avenues of the city. The Act itself 
indicates clearly, without declaration, by the direction 
to prepare a plan for the extension through the sub¬ 
urban sections of a permanent system of highways in 
conformity with the plan of the city, the purpose to 
preserve permanently throughout the District the 
regular and orderly arrangement of the then existing 
streets and avenues of the cities by the regular and or¬ 
derly extension thereof. The direction of the Act for 
the preparation of a plan indicates this. Definitions 
of the word plan are: 

“A formulated scheme for the accomplishment 
of some object or the attainment of an end; the 
various steps which have been thought out and 
decided upon for the carrying out of some object 
or operation; a method or process; a way; a cus¬ 
tom. ” (Century Dictionary.) 

The word plan was defined in Wetherill vs. Penn¬ 
sylvania R. Co., 195 Pa., 156, 45 Atl. 658, as follows: 

“ ‘Plan,’ as used in an ordinance of Philadel¬ 
phia authorizing the department of public works 
to revise parts of the city plans in such manner as 
to strike therefrom a certain street, means a plot 
or survey indicating number, names, and location 
of streets, their lines and courses, widths, grades, 
etc., as they are or are to be laid out and opened 
on the land, including all particulars germane to 
the general subject/’ (Italics ours.) 

It is also defined, when referring to a public work, 
as intended to describe the general plan or system of 
work. Bowden vs. Kansas City, 69 Kans. 587, 77 Pa¬ 
cific 573. 


21 


The word design has been defined as a purpose or 
intention combined with plan, or implying a plan in 
the mind. State vs. Grant, 86 Iowa, 216, 53 N. W. 120; 
Ernest vs* State, 20 Fla. 283; Hogan vs. State, 36 
Wise. 226. 

Design has also been defined as the conceived plan 
or system by which an intent is to be carried out or at¬ 
tained. Crosby vs. Wells, 73 N. J. Law 790, 67 Atl. 
295, 302. 

It seems to be historically established, and neces¬ 
sarily so from the scheme of acquirement of the lands, 
that is by the division of lots between the original 
proprietors and the Federal Government, that, under 
the direction of the Commissioners appointed to lay 
off the old city of Washington, the original map or 
plan of Washington, as finally prepared, contained the 
designation of lot and square numbers in orderly ar¬ 
rangement, and that therefore the numbering and 
designation of squares and lots was a part of the plan. 
(Bryan’s History of the National Capital, Vol. 1, p. 
178.) 

No doubt, in preparing the plan under the Highway 
Extension Act, the power would have been in the Com¬ 
missioners of the District of Columbia to have in¬ 
cluded in the plan, as an integral and necessary part 
of the same, a system of designating the squares cre¬ 
ated by the street projections and extensions, for the 
purposes of taxation and assessment, convenience of 
title conveyance, and municipal purposes generally. 
But they did not see fit to do so under the direction of 
that Act. 

With the Highway plan completed, recorded and 
controlling in the subdivision of land and the opening 
and extension of streets through such subdivisions, 
Congress was confronted with the necessity of com- 
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pleting the plan by providing for the regular, orderly, 
and methodical designation of the lands so subdivided 
and intersected. Theretofore they were known and 
designated by names, such as the name of the tract 
under consideration, “Oak Lawn,” and county parcel 
numbers. As these parcels were by the Highway plan 
being or to be subdivided into squares through the 
extension of the city streets and the opening of new 
streets on the same plan as the old city, as laid out on 
the Highway plan, it was manifestly not only appro¬ 
priate, but in accordance with the policy of Congress 
to follow the old city plan, to provide for the uniform 
following and extending of the city plan of designation 
of squares and lots. It was as well manifestly neces¬ 
sary in adopting that method of designation, to make 
it as permanent, not temporary or shifting, as the plan 
of the extension and opening of streets was to be, so 
that it would automatically adapt itself to the plan as 
actual conditions of subdivisions changed, and thereby 
avoid any shifting or changing of designations and 
consequent confusion in public records which might 
arise therefrom, whether records for municipal pur¬ 
poses or purposes of private title. It seemed to Con¬ 
gress then, as it must be apparent to any one now, 
that a method which would conform to and automati¬ 
cally adjust itself to the Highway plan was the only 
method which could be adopted for permanent use. 
Congress, therefore, in the Act of February 23, 1905, 
in specific and unmistakable language ** prescribed” a 
“system” of designating "“squares” and lots outside 
of the old city limits which would follow and conform 
to the system of designation in the old city. Defini¬ 
tions of system are: 
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“A combination or assemblage of things ad¬ 
justed as a regular and connected whole; a plan 
or scheme according to which ideas are connected 
into a whole; regular method or order; pta&l’ 
(Century Dictionary.) 

A definition of systematic is: 

“ Formed with regular connection and adapta¬ 
tion or subordination 6f parts to one another and 
to the design of the whole.’ 1 (Century Diction- 
ary.) 

The word system has been defined as follows: 

“ ‘System,’ as used in Const., art. 9, par. 4, 
which provides that the Legislature shall estab¬ 
lish a uniform system of public free schools 
throughout the State, means an organized plan, 
an institution, something established for the use 
and benefit of the people, so long as the want of 
public education will continue Peay v. Tal¬ 
bot, 39 Tex. 335, 346. (Italics ours.) 

“The word ‘system’ is defined by the Encyclo¬ 
paedic Dictionary as a plan or scheme according 
to which things are connected or combined into a 
whole; an assemblage of facts or of principles and 
conclusions, scientifically arranged or disposed ac¬ 
cording to certain mutual relations, so as to form 
a complete whole, as a system of philosophy, a 
system of government,’ etc. It is so used in 
Const., art. 8, par. 1, authorizing the General As¬ 
sembly to provide for the organization of the com¬ 
mon schools, and directing that body to devise a 
system of common schools.” State v. Ogan, 63 
N. E. 227, 228,159 Ind. 119. 

We do not deem it necessary to cite these legal defi¬ 
nitions for the purpose of an interpretation, which 
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seems elemental to a cultivated mind, of the words 
plan, design and system. They are only referred to 
for the purpose of informing the court as to decisions 
which have applied the logical meanpof the words, as 
indicative of an intent or purpose, in the construction 
of statutes. 

It seems plain that in and by the Acts of 1893 and 
1905, Congress contemplated, and not only contem¬ 
plated, but intended to prescribe, for the extension 
and development of the National Capital, one methodi¬ 
cal plan or system or design, not only as to the actual 
subdivision of the land, but as to the designation 
thereof for all purposes, not shifting but permanent, 
applicable not only to existing conditions and require¬ 
ments, but which would be applicable at any time in the 
future to changed conditions or requirements. 

The Highway Extension Act directed the making of 
a plan for the opening and extension and continuation 
of streets. The Act of February 23, 1905, prescribed 
the system of designating the squares and lots already 
made or contemplated to be made by such plan. 

The Act of February 23, 1905 (33 Stats. L. Pt. 1, 
737), is entitled “An Act to designate parcels of land 
in the District of Columbia for the purposes of assess¬ 
ment and taxation and for other purposes.’’ The said 
Act provided that “for the purpose of facilitating the 
assessment and taxation of real property in the terri¬ 
tory within the limits of the District of Columbia 
lying outside of the city of Washington, the follow¬ 
ing system of designating (italics the writers’) the 
several subdivisions, blocks, lots and parcels of land” 
was “ prescribed namely, that the Commissioners 
should “cause to be given numbers to all of said 
blocks or squares, lots or parcels of land, as said 
blocks , squares , lots or parcels of land have been 
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formed by the Highway Extension plan now of record 
in the office of the Surveyor of the District of Colum¬ 
bia, and existing subdivisions, and to place the 
numbers so given on the said Highway extension 
plan.” It further provided that in all cases where 
two or more blocks or parts of contiguous ex¬ 
isting subdivisions should be surrounded as a group 
by existing streets or roads, or by proposed streets of 
the said Highway extension plan, such group should 
be numbered as a block or square upon the recorded 
plats of the said Highway extension plan. It further 
provided that the Commissioners should cause to be 
prepared a series of volumes of plats, consecutively 
numbered and paged, embracing all of the land in the 
District outside of the City of Washington, to show 
at all times the separate parcels of land created by 
subdivisions, or otherwise, each with its distinctive 
number, the said books to be kept in the office of the 
Surveyor, the page numbering of said books to rise 
indefinitely as new books should be opened to record 
changes in the outlines of parcels from any cause. 
It further provided that a duplicate set of such tax¬ 
ation and assessment plat books should be made from 
these plat books by the Surveyor and furnished to the 
Assessor, and that the designation so given to each 
block or square, lot or parcel of land, as prescribed, 
and appearing on the records of the Assessor at any 
time any assessment or tax should be levied for which 
such property might become subject to sale should be 
a complete and official designation for the purpose of 
the collection of taxes or assessments of any kind, and 
good and sufficient description in any advertisements 
of such property for sale for delinquent taxes or as¬ 
sessments. It further provided that an employee of 
the Surveyor’s office shouM make daily transcripts of 
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all officially recorded instruments and proceedings by 
which boundaries should be changed, and a copy 
thereof should be furnished by the Surveyor to the 
Assessor from which his duplicate set of taxation and 
assessment plat books should be maintained, provided 
that the current series of such taxation and assess¬ 
ment plat books in the Surveyor’s office should be the 
standard books of reference for the purpose of assess¬ 
ment and taxation by all departments of the Govern¬ 
ment of the District of Columbia. (R. pp. 5-6.) 

In pursuance of this direction of law the Commis¬ 
sioners caused to be prepared and filed for record in 
the office of the Surveyor four (4) plat books show¬ 
ing the subdivisions by streets and squares as exist¬ 
ing and as proposed by the Highway Extension plan, 
and the numbers given to the squares included within 
the boundaries of existing or proposed streets pro¬ 
vided on said Highway Extension plan, and also 
caused a duplicate set of said plat books to be pre¬ 
pared and filed for record in the office of the Asses¬ 
sor, all as prescribed by said Act of Congress. The 
title pages of said original record plat books and the 
certificates thereon, as certified by the Surveyor (Ex¬ 
hibit 4 to the bill) show that the designations of square 
numbers were prepared and recommended by the As¬ 
sessor, that they were approved and made under the 
provision of the said Act, and were filed for record in 
the office of the Surveyor October 31, 1906. R. pp. 6, 
23, 24 and the exhibit.) 

The said taxation and assessment plat books in the 
offices of the Surveyor and Assessor show that in 
their making was followed the system prescribed by 
the said Act of February 23, 1905, of designating as a 
square by independent number each and every parcel 
of land within the lines of streets on said Highway Ex¬ 
tension plan, whether such parcel was then actually 
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subdivided by existing streets, or whether the same 
was contemplated to be subdivided by the extension 
of streets proposed by the Highway plan, frequently 
assigning to parcels through which contemplated 
streets were projected by the plan, but then unopened, 
two, three and even more square numbers. In Volume 
2, at page 65, of said plat books, original and dupli¬ 
cate, in the offices of the Surveyor and Assessor, ap¬ 
pears the plat of the tract of land aforesaid, “Oak 
Lawn,” with the lines of Vernon Street projected 
through it, and with the designation of square “2535” 
upon the part north of the proposed extension of Ver¬ 
non Street and the designation of square “2534” 
south of said proposed extension, placed in accord¬ 
ance with the system prescribed by law as aforesaid, 
and now so of record, all as shown by the certified 
copy of said plat, Exhibit No. 4, to the bill ,and of 
the title pages above referred to. (R. pp. 6-7, 23-25 
and the exhibit.) 

The Highway Extension Act was somewhat general 
in terms, and necessarily so because it. was providing 
for a development which could only be planned prop¬ 
erly under the technical direction of engineers. It 
went no further than to require that the plan the Com¬ 
missioners were directed to make should conform to 
the general plan of the old cities. This left in the 
Commissioners a limited discretion as to the exact 
lines of streets, particularly as they might be affected 
by topographical considerations, as was pointed out 
in Ross v. Goodfellow, Supra . But in the Act of 1905 
Congress was, and quite naturally, more specific. The 
Highway plan being complete and permanent, and it 
being determined that for permanency and to auto¬ 
matically meet constantly changing conditions the 
method of designating squares under that plan must 
necessarily conform to it, the Act of 1905 left nothing 
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to the discretion of the Commissioners. It not only 
prescribed that the numbering of squares should be 
systematic, but it specifically set forth the system. It 
directed that the squares formed outside of the old 
cities should be numbered as formed by the Highway 
plan as then adopted and of record in the Surveyor’s 
Office, and that such numbers should be placed on 
that Highway plan in particular record plat books to 
be made and continued permanently. It prescribed, 
and necessarily so, as a plan for distant future as well 
as immediate use, that such designation should be not 
only of squares then physically existing, actually seg¬ 
regated by surrounding streets, but of squares as 
formed on the Highway plan by proposed streets and 
not physically existing as such. The reason for the 
system is obvious. Streets were constantly being 
opened according to the Highway plan; squares were 
constantly being formed physically. Numbers of 
squares could not, consistent with order and method, 
be changing and shifting. Neither could they, con¬ 
sistent with order and method, be indiscriminately 
placed, here and there, from time to time. If a square 
physically existing was by the Highway plan contem¬ 
plated to be physically subdivided into several squares, 
order and method required that consecutive number¬ 
ing of those several squares should be made in ad¬ 
vance of the actual subdivision, to provide against and 
avoid changing and shifting designations and indis¬ 
criminate and disorderly designations. So it was that 
Congress prescribed that as a system the numbering 
should conform not indiscriminately to then existent 
conditions, but methodically to them and as well to the 
ultimate conditions, however remote, contemplated by 
the entire orderly and systematic plan or design of the 
laying out and designation of all District lands to fol- 
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low the laying out and designation of lands in the old 
city. 

Dr. William Tindall, for so many years Secretary to 
the Board of Commissioners of the District, states in 
his work ‘‘Origin and Government of the District of 
Columbia,” page 151, that this was the purpose of the 
Act. 

The Commissioners of the District recognized the 
purpose and the directions of this Act to be as above 
set forth and interpreted. The designations were so 
made, as prepared by the Surveyor and Assessor, and 
recorded, and are today the official designations of 
squares in duplicate in the Offices of the Surveyor and 
Assessor as prepared under the Act. Examination of 
the Plat book records made under the Act shows a 
separate and distinct square number placed on every 
square, whether physically so formed or not, contem¬ 
plated by the Highway plan. (See Exhibit 5 to bill.) 

The Justice of the lower court in his opinion lays 
stress upon the suggestion made that by the language 
of the Act of 1905, vUn that it was “for the purpose 
of facilitating the assessment and taxation of real 
property” (R. pp. 32, 33), and concludes that was the 
only and limited purpose of the Act. He ignored, 
however, the language of the title ‘ ‘ and for other pur¬ 
poses,” and the general interpretation to be reached 
from all the provisions of the Act. The Act goes 
much farther in its minute details than the general 
provisions set out in the bill. It provides for renum¬ 
bering of lots where there was a duplication by the 
inclusion of more than one existing subdivision in a 
block or square; and for new lot numbers to be given 
to parts of lots remaining after the extension of streets 
or alleys by dedication, condemnation or purchase, 
whereby parts of lots become public property. There 
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are further provisions to the effect that the plats 
made under the direction of the act should show all 
separate parcels of land created by subdivisions, sales, 
wills, condemnations, dedications, decrees of court or 
otherwise, each with its distinctive number, and that 
an employee of the Surveyor’s Office should make daily 
transcripts of all deeds of conveyance, wills, condem¬ 
nations, decrees and other instruments or proceed¬ 
ings by which boundaries are changed, which em¬ 
ployee should at all times have full and free access 
to all records of the Recorder of Deeds, Register of 
Wills, Clerk of the Supreme Court, Marshal and other 
officials, for the purpose of making his daily tran¬ 
scripts and the maintenance of these taxation and 
assessment plat books. In particular is the provision 
legalizing the prescribed designation for purposes of 
description in any advertisement of tax sale. 

All of these directions have intimate relation to 
and connection with both private and public land titles. 
Of course, in private land titles conveyancing could 
follow old designations, as is even yet done, but the 
purpose of furnishing a permanent official designa¬ 
tion for use, and to bring about its use, in conveying 
titles is apparent. Land, in respect of title to it and 
in respect of its relation to a municipality, must have 
specific official identifying designation, and the pur¬ 
pose of this Act was to extend to land outside of the 
old city limits the uniform method of such designa¬ 
tion then in use within the old city limits. Primarily 
the use to which such designation is put by the munici¬ 
pality is in identification for taxation and assessment 
purposes. Hence the specific reference to those pur¬ 
poses in the Act. But once so officially designated 
it necessarily becomes officially designated for all mu¬ 
nicipal purposes; and by adoption of the public it be¬ 
comes harmoniously the official designation for all 
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private purpose of passing title. This is recognized 
by the provision of the Act for ascertaining from the 
various public records the creation of subdivisions of 
such designated parcels of lands, as well as changes 
of boundaries of such subdivisions, as shown by rec- 
ord. 

To show the inevitable consequence of this Act be¬ 
ing controlling for all purposes, let us consider its re¬ 
lation to a sale for delinquent taxes as affecting pri¬ 
vate titles and as affixing therefore a permanent legal 
official designation. Suppose the Dean Tract in the 
southern portion of this area of land should be adver¬ 
tised and sold for taxes. Certainly it would under * 
this Act have to be advertised and sold as of square 
2534, and so conveyed, making that its identifying de¬ 
scription for all time and all purposes in all subsequent 
devolution of title. Was it not, therefore plainly the 
purpose of Congress to make that the square designa¬ 
tion of this land for all legal purposes! Could it ever 
have any other legal designation for any purpose? 

That this official designation, once made, becomes 
the designation for all purposes, must be so not only 
in law but practically. The municipality cannot have 
a designation by law for one purpose, and another des¬ 
ignation actually for another purpose. If the law 
says it shall, for any purpose, be given a number as 
a square, then it has an official number as a square, 
and any other designation for another purpose would 
be not only superfluous but confusing. No square des¬ 
ignations of this property, or any other property on 
the Highway plan, appear on the records other than 
those prescribed by this Act. The Commissioners have 
no legislative authority to give them any other. If 
the Commissioners cannot actually give it other des¬ 
ignation as a square, can they do so by interpretation? 

If this tract of land is not two squares of land for 
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all purposes in contemplation of law, what is itf $s 
it two squares for purposes of assessment and taxa¬ 
tion and tax sale, and one square for other purposes? 
Is it one square simply because Vernon Street has 
not been cut through, notwithstanding its designation 
as two squares by law? Can it be one square for some 
purposes solely because it is surrounded and not in¬ 
tersected bv streets. If so, what is its number for 
other purposes, such as conveyance of title, condemna¬ 
tion, dedication, devise^the application of the provi¬ 
sions of law as to consents, not only under the Zoning 
Act and regulations but under the provisions of law 
' relative to the opening and closing of alleys and other 
provisions of law ? 

Is it square 2534 or 2535! Have the Commissioners 
any power to determine that ? In other words, can the 
Commissioners assign to it for any of these purposes, 
except taxation, assessment, and tax sale, either one 
of those numbers? If so, they can assign any other 
number; for if the Act prescribes those numbers for 
that purpose only, no number is prescribed for any 
other purpose, and the tract is without any official 
designation for other purposes. We apprehend that 
as mere ministerial officers they would have no right 
to assign any number to it as a square. Logically, 
therefore, to pursue the argument founded on mere 
physical condition the tract in law would have no status 
as one square, either for municipal or title purposes, 
and it would have status as two squares, only for the 
purposes of assessment, taxation and tax sale. 

If the Commissioners could, except for taxation and 
assessment purposes, so ignore the plain purpose and 
intent of this law as they have recognized and offi¬ 
cially recorded it, by indiscriminately using for other 
purposes such designations as circumstances seemed 
to them from time to time to warrant, they would not 
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only be ignoring the law but would be actually defeat¬ 
ing its purpose of permanent and uniform official des¬ 
ignation of squares in the District, by substituting 
therefor the irremediable confusion in the identifica¬ 
tion of land which the Act plainly designed to avoid. 
The Justice of the lower court in his opinion concedes 
that it was the policy of Congress, expressed in the 
Acts of 1888 and 1893, to preserve throughout the Dis¬ 
trict the large design of the plan of the National Capi¬ 
tal applied to the laying out of the old city (R. p. 32), 
but he sees no expression of that policy in the Act 
providing for the extension of the system of number¬ 
ing forming a part of the plan of the old city. The 
Justice of the lower court says it is in a real sense 
one square, but he gives no concrete reasons for his 
finding that to be the fact, other than by exploiting the 
theory that the physical environment of enclosure by 
existing streets and avenues makes it one square. 
Neither does he find that it is a particular one square, 
in contemplation of law, by any designation, or sug¬ 
gest that it can have any definite status as a square, 
either 2534 or 2535, though every square as such must 
have a legal status in contemplation of this law, what¬ 
ever the purpose of the Act. 

But whatever the interpretation to be placed on the 
Act of 1905 as to its purposes generally, certainly the 
Assessor’s records and the Surveyor’s records made 
under the Act and the directions thereof showed from 
October, 1906, this tract as two squares as before de¬ 
scribed. 

Such being the status of the assessment records 
in the office of the Assessor, Congress on March 1, 
1920, passed the “Act to regulate the height, area and 
use of buildings in the District of Columbia, and to 
create a Zoning Commission, and for other purposes,” 
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known as the “Zoning Act” (41 Stats. L. 500). The 
Act declared its intent to be to protect the public 
health, secure the public safety, and to protect prop¬ 
erty in the District. It directed that the Commission 
thereby created, consisting of the Commissioners of 
the District, the officer in charge of public buildings 
and grounds in the District and the Superintendent 
of the United States Capitol Building and grounds, 
should after published advertisement of ten days of 
a public hearing, and after such hearing, divide the 
District into height, area and use districts, and adopt 
regulations specifying the height and area of build¬ 
ings thereafter to be erected or altered therein, and 
the purposes for which buildings and premises there¬ 
in might be used. It authorized the Commission to 
make orders and adopt regulations “necessary to ac¬ 
complish the purposes and carry into effect the pro¬ 
visions” of said Act; and directed that maps of said 
districts and copies of all such orders and regula¬ 
tions should be filed in the office of the Engineer Com¬ 
missioner. It provided that it should be unlawful to 
use or permit the use of any such building or prem¬ 
ises until a certificate of occupancy should be issued 
by authority of said Commission. It further directed 
that the Commissioners should enforce the provisions 
of the Act and the orders and regulations of the Zon¬ 
ing Commission, provided that nothing in the Act 
should be construed to limit the authority of the Com¬ 
missioners to make municipal regulations as thereto¬ 
fore, not inconsistent with the Act and the orders and 
regulations of the Zoning Commission thereunder , 
and that in interpreting and applying said Act and 
said orders and regulations they should be held to the 
minimum requirements for the promotion of the pub¬ 
lic health, safety, comfort, convenience and general 
welfare. (R. pp. 7-8.) 
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Conforming with the provisions of this Act, the 
Zoning Commission promulgated its regulations Au¬ 
gust 30, 1920, and the height, area and use maps at¬ 
tached to and forming a part of Section II thereof. 
A copy of said use map duly certified is attached to 
the bill as Exhibit No. 5. There is also attached to 
the bill a copy of the same as corrected to September 
25, 1922, as a part of the same exhibit. By reference 
to said regulations and maps it will be seen that the 
Zoning Commission adop'ed therein and made part 
thereof the system of designating squares provided by 
law as hereinbefore set forth. On said use map ap¬ 
pears the tract “Oak Lawn” aforesa d with the same 
designations of square numbers as on the aforesaid 
official taxation and assessment plats, viz: square 
“2535” in the northern portion and square “2534” 
in the southern portion. (R. pp. 8-9, 26, 27, 28, and 
the exhibit.) 

It is seen, therefore, that not only have the desig¬ 
nations made in pursuance of the prescribed system 
of the Act of 1905 been the official designations made 
by the Commissioners of the District since their adop¬ 
tion in 1906; but that in 1920, when the regulations 
of the Zoning Commission and its official maps at¬ 
tached thereto and forming a part thereof were 
adopted, and again on September 25, 1922, when those 
maps were amended, three weeks before the filing of 
appellee Blessing’s application for permit on October 
16, 1922, the Commissioners of the District, constitut¬ 
ing the majority of the Zoning Commission, as well 
as the other members of that Commission, not only 
recognized them as such official designations, and rec¬ 
ognized their former interpretation of the directions 
of the Act of 1905, but adopted them for the purpose 
of applying and enforcing the provisions of the Zon¬ 
ing Act and regulations . It cannot for a moment be 
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contended that this recognition was inadvertent, that 
it was not for the purpose above ascribed^ It was spe-. 
cific and well considered. Realizing that questions as 
to use and as to calculations of area for consents might 
arise in the application and enforcement of its regula¬ 
tions, such as the one involved in this case, by reason 
of the fact that proposed streets on the Highway plan 
might not at the time be opened, the Zoning Commis¬ 
sion provided in Section XXII of its regulations as 
follows: 

“When a street as shown on the highway plan 
is not public property and is not indicated as be¬ 
ing in any height, area or use district, the desig¬ 
nation of the adjoining square or parcel shall ex- 
ten to the center line of said street.” (R. pp. 8-9.) 

From the reading of the opinion of the Justice of 
the lower Court it appears that there was a lhisap- 
prehension on his part as to the theory of the bill, 
and to this misapprehension is directed the Assign¬ 
ment of Error No. 3. (R. 36.) The Justice states 

that the plaintiffs (appellants) insisted the consent of 
the owners of the Dean tract could not be considered 
because that property was separated from the square 
in which the garage was to be erectel by a street, and 
then goes on to characterize the contention as shadow, 
not substance, referring to the statement in argument 
that part of the projection of Vernon Street is built 
upon, occupied in fact, by the Wyoming Apartment. 
There is not a line or suggestion in the record (out¬ 
side of the opinion) that the remedy sought by ap¬ 
pellants is based upon the theory that the consents 
of the owners of the Dean tract could not be consid¬ 
ered because it is separated by a street (proposed ex¬ 
tension of Vernon Street) from the land on which the 
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garage is proposed to be built. Again the opinion 
states that the contention of plaintiffs (appellants) is 
that the Dean tract is in a different square from that 
of the land on which the garage is proposed to be 
built because of the designations of two squares by 
the Act of 1905; and after discussing this proposi¬ 
tion concludes that the Dean tract is not within a dif¬ 
ferent square within the meaning of the applicable 
provisions of the Zoning Commission’s regulations . 
(R. p. 33.) And to this statement and conclusion As¬ 
signments of Errors 8 and 9 are directed. There is 
nothing in the record (outside of the opinion) to in¬ 
dicate that the remedy sought by plaintiffs (appel¬ 
lants) is predicated solely on the Act of 1905 and 
the designations thereunder. 

We have pointed out what we deem to be an irre¬ 
sistible conclusion, that the Act of 1905 was expressive 
of the same policy and purpose of Congress as is con¬ 
ceded to be the policy and purpose of Congress in the 
Acts of 1888 and 1893, and that under the Act of 1905 
it was intended that the area of land in question 
should be held to be legally two squares for all pur¬ 
poses, in contemplation of the probability that it would 
at some time become two squares physically and in 
order to automatically take care of that condition, 
when it should arise, in a uniform and methodical 
manner, prescribed by Congress generally for the Dis¬ 
trict to avoid confusing records and titles by con¬ 
stantly recurring unmethodical and indiscriminate 
changes made coincident with changing physical con¬ 
ditions. While it is true that in applying the system 
the tract was to be treated and designated as two 
squares because of the fact that Vernon Street was 
projected through it by the Highway plan, it is im¬ 
material whether or not the projection of Vernon 
Street is actually converted into an open street. In 
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Ross v. Goodfellow, supra , this court decided that the 
Commissioners had a discretionary power as to neces¬ 
sary deflections of streets so long as the general plan 
of the city was conformed to. This must be particu¬ 
larly applicable and appropriate in view of the amend¬ 
atory Act of 1898 preserving the right of property 
owners to build on their properties, notwithstanding 
proposed streets through them under the Highway 
plan, until the actual opening of such streets. The 
fact that Vernon Street is not opened through this 
tract does not indicate that it may not be opened next 
week or next year. Certainly it would not have been 
projected by engineers on a high grade if it presented 
any engineering difficulties. Certainly, therefore, it 
can be opened by the Commissioners on a lower grade 
and by a southerly deflection in its western end to pass 
south of the Wyoming. Having in view the develop¬ 
ment of U Street (of which Vernon Street is the exten- 
sion from 18th Street) as an artery of business and 
travel and the necessity of a more direct connection 
for that travel with Connecticut Avenue, it is not im¬ 
probable that Vernon Street will have to be opened 
through this tract. Iny any event, because it was, 
either as desirable or necessary, contemplated to be 
opened by the Highway plan, it at least may be opened; 
and Congress intended that the event of that opening 
should be provided against by the designation of 
square numbers prescribed. It was intended that if, 
and when, opened the physical subdivisions of squares 
should be automatically and methodically provided 
with numbers by designating the squares in advance. 
The existence or absence of a street in the tract physi¬ 
cally is of no moment. The land remains designated 
as two squares permanently, for the purpose of 
these automatic adjustments, unless Congress sees 
fit to change it by enactment. If Vernon Street 
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is opened the Dean Tract becomes phpsically a 
distinct square without changing the legal desig¬ 
nation thereof. It will be as it is now square 

2534. The land north of Vernon Street will be like¬ 
wise square 2535. If Vernon Street is not opened 
the Dean Tract and the tract north of it remain 
legally distinct squares, with the numbers 2534 and 

2535, without any necessity of changing their designa¬ 
tion. That was the purpose of Congress. Until it is 
opened there is nothing to prevent the squares being 
treated as provided in the Zoning regulations (Sec. 
XXII) as extending to the middle of the proposed 
street for the purpose of the Zoning regulations, and 
for all similar purposes; and likewise nothing to pre¬ 
vent any overlapping lots being treated as in both 
squares for assessment and taxation and title pur¬ 
poses. 

But whether or not the Act of 1905 alone would be 
controlling, appellants’ case does not rest on it alone. 
That Act required the tract to be treated and desig¬ 
nated as two separate and distinct squares, 2534 and 
2535. It provided that the tract should be recorded on 
the taxation and assessment records in the office of the 
Assessor of the District as two separate and distinct 
squares. It was not only so recorded but the desig¬ 
nation was recommended by the Assessor and adopted 
by the Commissioners. The Zoning regulations pro¬ 
vide that a “square” within the meaning of those 
regulations is “land so designated on the records of 
the Assessor.” So that whether or not we are cor¬ 
rect in our interpretation of the effect of the Act of 
1905 generally, any designation made under that Act 
on the records of the Assessor controls in the appli¬ 
cation of the Zoning regulations. Under those regula¬ 
tions, according to those records, the Dean tract is in 
square 2534, and not in square 2535 in which it is pro- 
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posed to erect appellee Blessing’s garage, and the con¬ 
sent of the owners of the Dean tract cannot be consid¬ 
ered in computing the consents of seventy-five per cent 
“of the property within the square where it is pro¬ 
posed to erect, establish, or enlarge such garage.” 
The Zoning Commission recognized this as the method 
of interpretation of its regulations, not only by the 
definition in Section I of the word “square” as used 
therein, but by adopting the designations in the As¬ 
sessor’s records in the preparation of its maps form¬ 
ing a part of Section II of thotfe regulations, and again 
by the provision of Section XXII of those regulations 
that where streets were not public property (un¬ 
opened) the designations of adjoining squares on the 
Assessor’s Records and on its maps should extend to 
the middle line of the unopened street. Under the 
Zoning regulations at the time of filing of the appli¬ 
cation of appellee Blessing, the computation of 75% 
of consenting arears would be limited to the area 
north of a line drawn through the middle of the pro¬ 
posed Vernon Street, and would, therefore, exclude 
not only the Dean tract ( squq&e 2 534) but that part of 
square 253^1ying in the nSfiSSrn half of the projec¬ 
tion of Vernon Street. 

The contention of appellants is not technical; it is 
not one of shadow. It is one of substance and there¬ 
fore worthy of the highest consideration in a court of 
equity. Nt> better illustration of its soundness could 
be found than in the exact question of the application 
of the Zoning regulations at bar. The Zoning Act 
declared one of its purposes to be “to protect the pub¬ 
lic health, secure the public safety, and to protect 
property.” Having this purpose in mind it needs 
no argument to support the proposition that the reg¬ 
ulation with respect to garages is restrictive in the 
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interest of neighborhood property owners, and there¬ 
fore to effectuate the purposes of the Act it must be 
construed and applied strictly. One has but to make 
a more or less casual survey of the use map attached 
to the Zoning Regulations to readily perceive why the 
Zoning Commission adopted the records of the Asses¬ 
sor as determinative of “squares” to be considered 
in the construction and application of its regulations. 
The designations of “squares” on the Assessor’s rec¬ 
ords, in accordance with the Highway plan, are, in the 
cases of tracts of land through which projected streets 
are not yet opened, found often, as in this case, to be 
two in number, and in others range up as high as 113. 
There are many of these unsubdivided tracts of 
land in which the “square” numbers range from 10 
to 30. We have noted a few of the larger ones. North 
of Rock Creek Park and near 16th Street there are 
tracts containing from 10 to 25 square designations. 
West of Rock Creek Park and off Western, Nebraska 
and Connecticut Avenues there are tracts containing 
from 12 to 30 square designations. In Brightwood, 
off North Dakota Avenue, is a tract containing 16 
square designations. Between Illinois and Kansas 
Avenues and off New Hampshire Avenue is a tract 
containing 21 square designations. Off South Da¬ 
kota and Michigan Avenues in Brookland are tracts 
containing 43 and 113 square designations. The Pat¬ 
terson tract, near the Deaf and Dumb Institute, con¬ 
tains 11 square designations. On the Bladensburg 
Road, near Mt. Olivet Cemetery, is a tract containing 
15 square designations. In Anacostia, off Naylor 
Road and Minnesota Avenue, is a tract containing 14 
square designations. Scattered all over the District 
are numerous tracts containing from 2 to 9 square 
designations. 
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In some of these localities there are established 
places of business, and the residential and business use 

of these tracts must be determined;_Considering that 

at the highest estimate a 1 Bquare^ miiel in the old city 
would contain 144 squares, it can readily be estimated 
that many of these designated squares in a single tract 
in the suburbs are considerable distances apart. How 
could the Zoning Comm ss.on properly and practically 
function under the Act unless it regarded these square 
designations as fixing use, height and area boundaries, 
in connect.on with the existing conditions. If, as 
seemed to be the opinion of the lower court, they are 
to be utterly disregarded and ignored, notwithstand¬ 
ing the regulation, because the squares are not phy¬ 
sically in existence^ then there could be and no doubt 
would be two results contrary to the purpose of the* 
Zoning Law and regulations. First there would be the 
permission to busmens to locate in the middle or in 
one end of an extens ve tract developing into a resi¬ 
dential section because business happens to be already 
located in another end of that tract, a distance of sev¬ 
eral squares, or a quarter or half of a mile away. Sec¬ 
ond, in the end of the tract developing into a residential 
section would be located a garage upon the consents 
of property owners in the other part of the tract oc¬ 
cupied for business purposes, over the objections of 
more than 25% of the owners whose property imme¬ 
diately adjoins the property on which the garage is 
to be erected. Taking the opposite point of view, there 
is still a third result which may be apprehended from 
the conclusion that an entire subdivision or tract sur¬ 
rounded by streets, avenues or roads, is to be consid¬ 
ered a square, rather than the squares as laid down 
on the Assessor’s records and the Zoning maps. Is it 
to be said that the applicant is to be required to obtain 
75% of the area in an entire tract covering an area of 


a large part of a /square) mity when perhapB a large 
part of that tract in its development would not be af¬ 
fected, and when such requirement would be prohibi¬ 
tive! If he desired to erect a garage in a tract busi¬ 
ness at one end and residential at the other how would 
the business area and the residential area be deter- 
mind if the tract is to be treated as one square, al¬ 
though it covers the area of twenty squares? Take a 
large tract of 10 or 20 squares, or even one of 4 or 6. 
Within that range, even within the range of two 
squares, will often be found residential and business 
sections. Suppose an applicant today obtains a per¬ 
mit to erect a public garage in what is determined to 
be a residential section, and obtains it notwithstanding 
the objections of 100% of the owners of contiguous 
property in the square as laid down by the Zoning 
regulations, but on the consent of the owners of 75% 
of the property in the whole tract, all in different 
squares laid down by the Zoning regulations; and 
suppose next week or next month by the opening of 
streets the part of the tract in which the garage is 
erected, the square prescribed by the Zoning regula¬ 
tions, is physically turned into a separate and distinct 
square; then have we not a public garage foisted on 
a residential section contrary not only to the letter 
but to the spirit of the Zoning Law and regulations? 
That is what is being attempted by the permit issued 
to appellee Blessing. An entire residential neighbor¬ 
hood is to be subjected to the annoyance of a public 
garage, over the objection of residents, to provide a 
parking place for nonresidents gathering on the Dean 
tract daily and nightly. The principle followed in the 
Zoning regulations should be followed as well in the 
application of the laws relating to the opening and 
closing of alleyways in squares. 
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And these are the things that would constantly hap¬ 
pen if the Zoning Commission undertook to deal with 
the subject in any other manner than it has. Its work 
is to promote the orderly development of the city along 
prescribed lines. To do that work properly it must 
make that development follow the plan of the city, 
not alone as it is today but in contemplation of what 
it will be tomorrow. Otherw se there will be no or¬ 
derly development. If the policy of Congress is to be 
followed out then all of these laws providing for the 
beautiful and orderly plan and development of the Na¬ 
tional Capital must coordinate in every respect. 

The Zoning Commission recognized the interrelated 
expression of policy by Congress in all of these Acts 
of 1893, 1905 and 1920, and applied it in their regu¬ 
lations. The reasons are obvious. The maps are ex¬ 
pressive of those reasons. This is in no sense a techni¬ 
cal question involving alone the particular controversy 
in this case. The proceeding was brought in the as¬ 
sertion of rights which generally are believed to be 
inherent in the citizens of the District, rights preserved 
to them for the protection of their health, safety and 
property as declared in the Zoning Act. The regula¬ 
tions of the Zoning Commission designed to protect 
those rights have the force of law, and neither the 
• Assessor, the Commissioners, nor the Zoning Com¬ 
mission, can invade them or brush them aside for 


the granting of any special privilege.y^Neither the 
Court of Equity, nor this appellate tribunal, has been 
or is asked to determine an indivkjdal personal right 
on a technical ground. The lowpi<court has been asked 
and this court is asked onsdostantial grounds to de¬ 
termine a question ofggneral public interest, affect¬ 
ing property and ppo^erty owners throughout the Dis¬ 
trict, affecting t}>£public records, affecting future titles 
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to property, affecting the plan of development of the 
National Capital, and in so doing to interpret the 
policy and purpose of Congress, as expressed in its 
laws, in those respects, as well as in the regulations 
made thereunder. 


III. 

Had the Zoning Commission power to amend its 
regulations in manner appearing, and did the pending 
application of appellee Blessing become subject there¬ 
tof and had the Commissioners of the District of Co¬ 
lumbia power or authority to issue a permit in disre¬ 
gard of the regulations as so amendedf (Assignment of 
Error 1.) 

Section 5 of the Zoning Act of March 1, 1920 (41 
Stats. L. 500), creating the Zoning Commission, pro¬ 
vides as follows: 

“That said Commission is authorized and em¬ 
powered to make such orders and adopt such 
regulations not inconsistent with law as may be 
necessary to accomplish the purposes and carry 
into effect the provisions of this act: Provided, 
That no order or regulation so adopted shall re¬ 
quire any change in the plans, construction or 
designated use of (a) a building for which a per¬ 
mit shall have been issued or plans for which 
shall be on file with the Inspector of Buildings of 
the District of Columbia at the time the orders or 
regulations authorized under this act are promul¬ 
gated; or (b) a permit for the erection of which 
shall be issued within thirty days after promulga¬ 
tion of the orders or regulations authorized or 
adopted under this act and the construction of 
which in either of the above cases shall have been 
diligently prosecuted within a year from the date 
of such permit and the groundstorv framework of 
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which, including the second tier or beams, shall 
have been completed within said year and which 
entire building shall be completed according to 
such plans within ttvo years of the date of the 
promulgation of such orders or regulations’ etc. 

The court below, referring to and in part quoting 
so much of the foregoing as provides that no order or 
regulation adopted by the Zoning Commission should 
require any change in the plans, construction or des¬ 
ignated use of any building for which a permit should 
have been issued or plans for which should be on file 
with the Inspector of Buildings of the District of Co¬ 
lumbia at the time of promulgation of such orders or 
regulations, said (R. p. 31): 

“It is evident that Blessing’s application came 
within the protection intended by the language 
just quoted.” 

If the language thus quoted and relied upon by the 
Court were all of the language used in the act, there 
might be some support for this statement; but lan¬ 
guage of the act here omitted by the Court is conclu¬ 
sive that the statement is without support, for the 
proviso of the act in the connection used and the ac¬ 
companying context in terms applies only to the orig- 
nal rules and regulations adopted by the Commission 
and to buildings for which (1) a permit shall have 
been issued or plans for which shall be on file at the 
lime the said original orders or regulations authorized 
under the act are promulgated, and (2) a permit for the 
erection of which shall be issued within thirty days 
after promulgation of such orders or regulations, but 
only in the event that the construction of such build¬ 
ings in either of the above cases shall have been dili¬ 
gently prosecuted within a year from the date of such 
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permit, and proceeded in to completion within two 
years of the date of such promulgation . 

Very plainly, this means that the proviso is restrict¬ 
ed in application to buildings for which permits had 
been issued at the time of promulgation of the orders 
or regulations of the Commission and buildings for 
which permits might be issued within thirty days after 
such time; the reason being that, whereas before the 
passage of the Zoning Act the District Commissioners 
had legislative power to make building regulations and 
the Zoning Act deprived them of this power (Schwartz 
i. Brownlow, 50 App. D. C. 279), and contemplating 
builders had in some instances already applied for 
permits under the building regulations of the District 
Commissioners and others had so far progressed with 
their preparations towards building as to make it 
feasible for them within thirty days after the super- 
session of the building regulations by those of the 
Zoning Committee to obtain permits within thirty 
days from promulgation of the superceding regula¬ 
tions, it would be unfair and unjust to such contemp¬ 
lating builders to have their plans set aside and their 
enterprises frustrated and to that extent their time, 
labor and expense brought to waste by their subjec¬ 
tion to possibly new, unanticipated, and probably un¬ 
adaptable, terms and conditions of building. Such 
not only is the clear meaning of the act in this regard, 
but it is made the more manifest by the requirement 
that those coming within the proviso should have be¬ 
gun or should begin the erection of their buildings 
within a time limited and should complete them with¬ 
in a time prescribed, neither of which conditions does 
the act attach to the construction of buildings in or¬ 
dinary course allowed by the orders and regulations 
of the Zoning Commission and permitted by the Dis¬ 
trict Commissioners in accordance therewith. 
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Moreover, the proviso under consideration applies. 
only to “any change in the plans, construction or des¬ 
ignated use” of a building, and the amendment in 
question affects neither plan, construction nor desig¬ 
nated use of the proposed garage: all that the amend¬ 
ment (R. P. 10), does is to increase the area of con¬ 
sent of owners of property in the vicinity of the pro¬ 
posed establishment by restoring the 200 foot radius 
provision as it had previously stood in the building 
regulations, and to reserve to the District Commis¬ 
sioners the right to refuse a permit if the Zoning Com¬ 
mission “finds that the location of a proposed garage, 
or of its entrances or of its exits is such as may cause 
dangerous or otherwise objectionable traffic condi¬ 
tions. ’ ’ 

That the enlarged oversight of such establishments 
and the enlarged discretion in manifest interest of 
the public respecting such establishments are reason¬ 
able, prudent and indeed imperative may surely not be 
seriously questioned; but for immediate purposes it 
sufficed to say that neither the enlarged consent of 
property owners nor the enlarged supervision of the 
District Commissioners and the Zoning Commission 
can by any construction be said to require any change 
in plans, construction or designated use, and to this 
the argument might well be confined. 

Recurring to the Zoning Act, it is provided by Sec¬ 
tion 2 that within six months after its passage, and 
after prescribed notice and hearing, the Commission 
should divide the District of Columbia into height, 
area and use districts, and adopt regulations specify¬ 
ing the height, area and use purposes of buildings 
'hereafter to be erected or altered. Conformably 
thereto, the Zoning Commission, on August 30, 1920, 
(R. P. 8), divided the District of Columbia into dis¬ 
tricts as indicated and duly adopted and promulgated 
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the regulations contemplated by the act; and neither 
at that date nor within thirty days thereafter did 
Blessing either have or apply for a permit, his appli¬ 
cation not having been made until October 16, 1922, 
(R. P. 9), more than two years after the date of pro* 
mulgation of the regulations. Too clearly for dis¬ 
cussion, therefore, he never was within the purview 
of the proviso under consideration, and accordingly 
may not appeal thereto for protection in any respect. 

What happened upon his application was this: As 
stated, the application was filed October 16, 1922; at 
that time the Zoning Commission’s regulations re¬ 
quired the consent of the owners of seventy-five per¬ 
cent of the property within the square and “any other 
property within 200 feet of the proposed establish¬ 
ment and not separated therefrom by a street pend¬ 
ing the application, this regulation was changed by 
substituting for the word “any” the words “of all” 
and by striking out the words “and not separated 
therefrom by a street,” and to the regulation was 
added the conditional right above quoted of the Dis¬ 
trict Commissioners to deny the application should 
the Zoning Commission find the location of the pro¬ 
posed establishment, its entrances or its exits, to be 
such as might cause dangerous or otherwise objec¬ 
tionable traffic conditions. On the same day that the 
regulation was thus amended, the Zoning Commission 
found and adjudged that Blessing’s proposed estab¬ 
lishment might result in dangerous or otherwise ob¬ 
jectionable traffic conditions and so recommended to 
the District Commissioners, who three days later, No¬ 
vember 18, 1922, disapproved the application, and on 
November 20, 1922, so notified Blessing, and in so 
doing specified the ground of disapproval as stated 
(R. P. 11). 
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Thereafter, by advice of their counsel, and upon 
the sole ground that the amendment in question by the 
Zoning Commission of its regulations was invalid and 
not binding upon them and should therefore be by 
them ignored and disregarded, the District Commis¬ 
sioners purported to issue the permit which they had 
previously refused, and it is on this permit that Bless¬ 
ing now relies (R. P. 11). That this action of the 
District Commissioners was without authority is clear. 
By Section 10 of the Zoning Act, it is provided: 

“That the Commissioners of the District of 
Columbia shall enforce the provisions of this Act 
and the orders and regulations adopted by such 
Zoning Commission under the authority thereof.’’ 

As twice hereinbefore pointed out, this Court has 
decided that the Zoning Act conferred upon the Zon¬ 
ing Commission legislative power respecting build¬ 
ings in the District of Columbia with the exercise of 
which the District Commissioners may not interfere; 
and it certainly may not be seriously contended that 
the latter have judicial power to cancel or annul the 
regulations of the Zoning Commission. The regula¬ 
tions of the Commission in the particular under con¬ 
sideration stand as amended and by them the Dis¬ 
trict Commissioners are bound, and any authority or 
nermission resting upon disregard, not to say defiance, 
by the District Commissioners of the regulations of 
the Zoning Commission is simply null, void and of 
none effect. 


IV. 


Should the erection of the contemplated garage he 
enjoined on the ground that it would constitute a 
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nuisance as by the bill allegedf ( Assignment of Error 

10 ). 

What is a nuisance is so well understood as to make 
definition of it unnecessary further than to say that 
anything which works hurt, inconvenience or damage, 
or which essentially interferes with the enjoyment of 
life or property is a nuisance: a nuisance is any vio¬ 
lation of the maxim sic utere tuo ut alienum non laedas . 
This is fundamental. 

The allegations of paragraphs 25 to 27 of the bill 
(R. PP. 15-16) accurately portray the location and vic¬ 
inage of the proposed garage, and they equally ac¬ 
curately portray the “dangerous or otherwise objec¬ 
tionable traffic conditions” probable, and indeed cer¬ 
tain, to be caused by the proposed establishment: and, 
in passing, it may be said that a nuisance in law, both 
general to the public and special to individuals, may 
be well defined to be anything that will cause such 
conditions. The repetition here of the paragraphs 
mentioned would needlessly consume space: they are 
asked to be read as though herein again set forth and 
taken as part hereof, and, having them in mind, the 
least that may be said in this connection is that be¬ 
fore dismissing a bill containing such allegations the 
truth thereof should be inquired into and ascertained, 
and they should not be dismissed as in effect they were 
by the Court below (be it said with due deference) as 
though wholly negligible, and it is scant comfort to 
those affected thereby to be admonished that “they 
must accept such conditions with as much equanimity 
as they can invoke” (R. P. 35). With what is said of 
the necessity of home owners and occupiers accom¬ 
modating themselves to the growth of cities and of 
their activities of various kinds, making city life to 
become beset with inconveniences and discomforts 
involving hardship and even direct loss, conditions not 


easily avoided or overcome, all will agree, but, equal¬ 
ly surely, none will disagree that a most ominous and 
hazardous incident of modern urban life is the ever 
growing and extended use of motor driven vehicles, 
daily and hourly threatening the limbs and lives of 
pedestrians, of whom it may almost be said that they 
have come to be possessed of no rights which a chauf¬ 
feur is bound to respect. And nowhere in the District of 
Columbia are the dangers of this incident greater or 
more frequently possible, and indeed probable, than 
in the thoroughfares described in the bill, and which 
may not inaptly be described as defiles rather than as 
city streets. 

- Henry E. Davis, and 

Louis A. Dent, 

Hayden Johnson, 

Attorneys for Appellants. 



